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To: Senate Committee on Environment & Natural Resources Ron Kuehn
Assembly Committee on Natural Resources M. Carol McCartney

The Honorable Governor Jim Doyle Committee Co-Chairs

. . s Todd Ambs

On behalf of the Groundwater Advisory Committee, we are pleased to submit this report to the Mike Carter
Senate Committee on Environment & Natural Resources and the Assembly Committee on Valerie Dantoin
Natural Resources in fulfillment of its charge under 2003 Wisconsin Act 310. We appreciate the Dan Duchniak
opportunity to serve on this important Committee and recognize the significance of Act 310. Andrew Graham
This report is the second of two reports called for under Act 310. Stuart Gross
Doug Hahn

. ] David Holdener

The first report, submitted at the end of 2006, focused on management of groundwater resources Lawrie Kobza
within groundwater management areas and other areas of the state that have already experienced Keith Meyers
broad impacts due to groundwater drawdown. This report complements the 2006 report and Robert Nauta

assesses the effectiveness of the law and adequacy of specific provisions in the law. Jodi Habush Sinykin

Overall, the Committee believes Act 310 is working as originally intended as a first step in

integrated water management. The law has provided an added level of environmental protection for trout streams,
outstanding resource waters, exceptional resource waters and springs by ensuring that potential impacts to these
resources be evaluated and reduced as part of the high capacity well approval process.

The Committee reached unanimous agreement on several important issues in 2007 and also worked collaboratively
with the DNR to develop Chapter NR 820, Wis. Adm. Code, which was generally endorsed by the Committee. There
were also a number of complex issues that simply were not amenable to a unanimous resolution. In those cases, the
report contains a number of options prepared by and voted on by Committee members for consideration by the
legislature. Resolution of these issues will require additional discussion. We believe the work completed by the
Groundwater Advisory Committee over the past two years as reflected in the two reports will serve as a solid
foundation for those discussions.

As stated above, Act 310 is a valuable component in ensuring sound management of the State’s groundwater
resources. However, further work remains to be done to build upon the successes of Act 310. Information
collected as the DNR continues its implementation of Act 310 and NR 820 along with ongoing research and
monitoring will be essential as enhancements to the regulatory framework are contemplated.

We would be pleased to discuss the enclosed report at a joint meeting of the standing committees. Such a
meeting might be valuable for the Committees to enhance their understanding of the recommendations made
by the Groundwater Advisory Committee.

Sincerely,
oo ol N ot i o,
Ron Kuehn, Co-Chair M. Carol McCartney, Co-Chair

Groundwater Advisory Committee Groundwater Advisory Committee
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Executive Summary

In 2004, the Wisconsin Legislature promulgated 2003 Wisconsin Act 310 to enhance the state’s oversight of
groundwater quantity issues. The law expanded the authority of the Department of Natural Resources
(DNR) to include consideration of impacts to certain valuable surface waters and springs as part of the
review of proposed high capacity wells. It also took the first step in addressing regional water quantity issues
in Southeastern Wisconsin and Northeastern Wisconsin through establishment of two groundwater
management areas in those regions. Act 310 directed the Groundwater Advisory Committee (Committee) to
submit reports to the Legislature at the end of 2006 and end of 2007 containing recommendations for how
the law should be changed.

This report has been developed and is submitted by the Committee in fulfillment of its charge under 2003
Wisconsin Act 310. In 2007, the Committee focused on assessment of the effectiveness of the law and
adequacy of specific provisions in the law. Specifically, Act 310 directed the Committee to consider
changes in the regulatory structure related to high capacity wells in groundwater protection areas (within
1,200’ of trout streams, outstanding resource waters and exceptional resource waters) in addition to high
capacity wells involving high water loss or that could result in significant impacts to springs, as defined in
the law. The issues deliberated in 2007 were substantially different than those addressed in the preceding
year when the Committee developed recommendations for coordinated management in areas that have
experienced both groundwater quality and groundwater quantity issues.

Overall the Committee believes Act 310 is working as originally intended. The law is an effective first step
in integrated water management. The Committee was successful in reaching consensus on some issues in
2007. There were a few complex issues that simply were not amenable to a consensus resolution. In those
cases, Committee members developed options for submission to the legislature.

The Committee reached unanimous positions regarding the adequacy of the definition of the term,
“significant adverse environmental impact” and the regulatory approach applied to wells with a high water
loss. In each case, the Committee determined that existing statutory and regulatory definitions and processes
are acceptable and that there was no compelling reason to recommend revisions. The Committee also
reached consensus on a recommendation concerning the need for a comprehensive statewide water
management plan or strategy. While this was not explicitly part of its charge for the year, the Committee
determined that it was an important, long-term recommendation representing a critical element in a sound
state water management policy.

The Committee considered different approaches to revise the definition of “spring” and formulated a near-
unanimous recommendation providing for a deferral of a determination of the threshold flow modification
until an updated comprehensive survey of springs is completed. Committee members also developed two
additional alternatives for addressing the issues related to springs including; 1) maintaining the existing
definition and; 2) reducing the threshold flow requirement.

The Committee also extensively debated the merits of the existing regulatory review process applicable to
high capacity wells within groundwater protection areas and the need for enhancement of the current
regulatory framework. The Committee was unable to reach unanimous agreement on these issues. Rather,
Committee members formulated a number of alternatives that range from maintaining the current structure
and review process to suggesting that the system be restructured to provide what some believe to be a greater
degree of environmental protection. Other alternatives suggest expansion of the scope of waters protected
under the law and expanding the area of a groundwater protection area.
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Alternatives based on the concept of adaptive management and the need for a statewide water conservation
initiative are also included. The Committee was able to reach near-unanimous agreement regarding a
proposal suggesting regular legislative review of the groundwater quantity statutes. Committee members also
developed an alternative proposal calling for specific changes to Ch. NR 820.

Both in 2006 and 2007, the Committee identified several issues of immediate need that would improve the
ability of the state to implement Act 310. In its 2006 report, the Committee recommended enhancement of
the statewide groundwater monitoring network and there was general agreement in 2007 that the DNR
should initiate a process to update available information concerning springs. The Committee expressed
general support for efforts by the DNR to reallocate existing appropriations in order to fund these activities
as long as adequate funds remain available to meet future needs related to assistance to local governments.
The proposed alternatives contained in this report have varied degrees of funding implications. Some would
require substantial increases in DNR resources while others would have minor or no fiscal impact. If the
legislature pursues any of the Committee’s proposals as part of future legislation, detailed consideration of
fiscal estimates and possible alternative funding sources would take place at that time.
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Chapter 1: Introduction

1.1 Background

On April 22, 2004 Governor Doyle signed a new groundwater protection law, 2003 Wisconsin Act 310, (Appendix A)
that expands the State's authority to consider environmental impacts of high capacity wells and takes the first step in
addressing regional water quantity and quality issues in Southeastern Wisconsin and the Lower Fox River Valley. The
law was the result of bipartisan cooperation in the legislature and collaboration by a wide and diverse array of
stakeholders.

The Act addressed two main issues. First it created two separate groundwater management areas in Southeastern
Wisconsin and in Northeastern Wisconsin along the Lower Fox River Valley. These two areas are centered on and
include Waukesha and Brown Counties, and the surrounding cities, villages and towns. They are areas of concentrated
urban development where related extensive groundwater pumping has caused the water level of the deep sandstone
aquifer to drop more than 150 feet since predevelopment. In addition, there is also concern that besides simply
lowering the level of the groundwater in these areas, the drawdown has induced water quality issues related to arsenic,
radium and other parameters and is resulting in diminished surface water flows. The Department of Natural Resources
(DNR) delineated the area encompassed within each of these areas in Chapter NR 820, Wis. Adm. Code, which
became effective on September 1, 2007.

The second primary component of Act 310 expanded the state's scope of authority over high capacity wells to include
environmental factors in addition to impacts on public water utilities. Recognizing that groundwater and surface water
are often connected, the law requires the DNR to consider impacts to trout streams, springs, outstanding resource
waters and exceptional resource waters and impacts from wells with high water loss. Chapter NR 820, Wis. Adm.
Code, (Appendix B) established the review processes and approval criteria applied to high capacity wells within
groundwater protection areas, wells that involve high water loss or wells that could have significant environmental
impacts on a spring.

The Act also established a Groundwater Advisory Committee (Committee). Members of the Committee were
appointed by the Governor and leaders from both the State Senate and State Assembly. The Committee includes
members representing municipal, environmental, agricultural and industrial interests and it also includes
representatives from the well drilling industry and the DNR. The Committee was directed to consider the new law and
formulate reports pertaining to the main elements of the law as described above. The first report, submitted at the end
of 2006, contains extensive recommendations related to management of groundwater in GMAs. The 2006 report is
available at http://dnr.wi.gov/org/water/dwa/gac/GACFinalReport1206.pdf. This 2007 report addresses the scope of
the existing high capacity well regulation.

1.2 Legislative Charge and Committee Procedures
Pursuant to Act 310, the Committee is required to submit a report to the legislature’s environmental standing
committees by December 31, 2007. The Committee is directed to assess the effectiveness of Act 310 and its
subsequent implementation by the DNR (Appendix C). Based on that evaluation, the Committee is expected to
formulate recommendations concerning modifications to the program implementation and necessary legislative
changes. The law identified the following issues to be addressed in the 2007 report from the Committee:

1. Recommended changes in the regulation of high capacity wells that are in groundwater protection areas, that

have a water loss of 95 percent or more, or that have a significant environmental impact on a spring.

2. The definition, as created in Act 310, of a spring.

3. Management strategies that permit adaptation of the regulation of high capacity wells as relevant information
becomes available or groundwater conditions change.
The potential use of general permits for high capacity wells.
Factors the DNR should consider in rules used to determine whether a high capacity well causes a significant
environmental impact.

o~
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The Committee has met regularly since April 2005. For detailed information concerning Committee organization,
meetings and supporting information refer to http://dnr.wi.gov/org/water/dwg/gac/index.htm.

Overall, the Committee believes that Act 310 is working as originally intended as an effective first step in integrated
water management. The following sections present the results of the Committee's discussions pursuant to the
legislative charge. The Committee reached unanimous agreement on several issues, including the adequacy of the term
“significant adverse environmental impact”, the regulatory approach applied to wells with high water loss and the need
for a comprehensive statewide water management plan. In those cases where the Committee was unable to reach
unanimous agreement, Committee members developed and voted on alternative proposals for submission to the
legislature. Each of those proposals, as developed by Committee members, is presented in this report.

The order in which alternative proposals are presented reflects the level of support each received in the Committee’s
voting process. Within each section, the proposals are presented in descending order of support, as indicated by the
tally of votes. The outcome of the vote for each alternative follows the discussion and presentation of the alternative
proposal. As shown in the voting results, the affiliation of each Committee member is abbreviated as follows:

Agriculture — (AG)

Environment — (ENV)

Industrial — (IND)

Municipal — (MUN)

Well Drilling — (WD)

Department of Natural Resources — (DNR)

In the one situation where related alternatives received the same vote, the first discussion presented is that which
proposes to retain the existing regulatory framework, followed by the alternative that proposes revision of the current
approach (sections 2.2.1 and 2.2.2). The two proposals received the same level of support by the Committee members
and the order of presentation should not be interpreted as an expression of preference by the Committee.

1.3 General Water Policy Matters
The Committee considered two proposals that related more to general statewide water policies rather than specific
issues concerning implementation of Act 310. Those policy proposals are discussed in the following sections.

1.3.1 Unanimous Recommendation on Need for Coordinated Statewide Water Policy
As the Committee carried out its charge, it became evident that issues addressed by the Committee significantly
overlapped with other water policy initiatives. In particular, concurrent efforts focused on Great Lakes management,
water conservation, and source water protection and well construction rule revisions are closely related to issues under
consideration. Committee members emphasized the need for sufficient coordination and consistency. To address
these concerns, the Committee unanimously endorsed the following recommendation:

DISCUSSION:

Numerous water management discussions are taking place in Wisconsin. This includes discussions about high
capacity wells and groundwater quantity, the Great Lakes Compact, water conservation, source water
protection and well construction. The Groundwater Advisory Committee believes it is important that decisions
on these issues be consistent, complementary, and further good water management in Wisconsin.

RECOMMENDATION:

To that end, the Groundwater Advisory Committee recommends that as the State develops water management
legislation, that it concurrently develop a comprehensive statewide water management policy. The policy
should establish a vision and priorities for the long-term management of the state’s groundwater and surface
water resources. This policy should:

e balance competing water uses, including environmental protection,
o rely on sound science and the principles of adaptive management;
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o encourage efficient water use while discouraging waste;
e provide for coordination among state and local government agencies, and
e seek to ensure adequate water supplies for future generations.

The Groundwater Advisory Committee also recommends that changes made to the groundwater law be
consistent with and made in the context of this statewide water management policy.

1.3.2 Proposal on Water Conservation (Committee Vote: Yes (8); No (4); Abstain (2))
Water conservation is another broad policy concept considered by the Committee. The proposal below includes
provisions that apply specifically to high capacity wells but also are applicable to all users of water in the state.

PROPOSED RECOMMENDATION:

Consistent with the Committee’s support for a comprehensive statewide water management policy and
recognition of the value of increased conservation and efficiency measures in areas of the state requiring
special consideration, like the Groundwater Management Areas and Groundwater Protection Areas, we
recommend to the Legislature as follows:

That the Legislature authorize the development and implementation of a coordinated statewide water
conservation program that:

e evaluates the value of conservation practices for high-capacity well approval holders within GPAs or
near protected springs;

e requires the demonstration of conservation and best management practices for all high capacity well
approval holders within designated Groundwater Management Areas (GMAs) and Groundwater
Attention Areas (GAAs).

o identifies Wisconsin’s water management and conservation goals and objectives for both groundwater
and surface water;

o identifies strategies to achieve these goals and objectives consistent with other statewide water
conservation planning efforts, including identification of existing legal impediments to conservation;

e provides for implementation of recommended measures and practices through development of
administrative rules, with public input.

YES: Ambs(DNR), Dantoin(AG), Duchniak(MUN), Graham(ENV), Habush Sinykin(ENV), Hahn(IND),
McCartney(IND), Nauta(MUN) - (8)

NO: Carter(AG), Gross(ENV), Kuehn(AG), Meyers(WD) - (4)

ABSTAIN:  Holdener(IND), Kobza(MUN) - (2)
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Chapter 2: Groundwater Protection Areas

2.1 Existing Framework and Background

Act 310 is predicated on an assumption that excessive pumping of groundwater can contribute to significant
environmental impacts to surface water resources and springs. In an effort to define and limit the scope of the law, the
legislature created the concept of a groundwater protection area. The term, groundwater protection area, is defined in s.
281.34(1)(a), Stats., as follows:

“Groundwater protection area” means an area within 1,200 feet of any of the following:

(a) An outstanding resource water identified under s. 281.15 ( http://folio.legis.state.wi.us/cgi-
bin/om_isapi.dll?clientlD=37724113&infobase=stats.nfo&jump=281.15&softpage=Document -
JUMPDEST 281.15)that is not a trout stream.

(b) An exceptional resource water identified under s. 281.15 (http:/folio.legis.state.wi.us/cgi-
bin/om_isapi.dll?clientID=37724113&infobase=stats.nfo&jump=281.15&softpage=Document - JUMPDEST 281.15)
that is not a trout stream.

(c) Aclass 1, class 2, or class 3 trout stream, other than a class 1, class 2, or class 3 trout stream that is

a farm drainage ditch with no prior stream history as identified under sub. (8)(a).

In adopting this approach, the legislature established categories of water bodies that are protected and created a setback
distance for siting high capacity wells. Figure 1 illustrates the groundwater protection areas in the state.

Waters designated as outstanding resource water (ORW) or exceptional resource water (ERW) are surface waters
which provide outstanding recreational opportunities, support valuable fisheries, have unique hydrologic, geologic
features, have unique environmental and or cultural value, and are not significantly impacted by human activities. At
the present time, 366 water bodies have been designated as ORW and 1,539 are designated as ERW. These water
bodies and their respective designations are specified in Ch. NR 102, Wis. Adm. Code, and are intended meet federal
Clean Water Act obligations requiring Wisconsin to adopt an “anti-degradation” policy.

Currently, there are over 10,000 miles of designated trout streams in the state consisting of specific segments or the
entire length of over 2,900 streams. These include 4,136 miles of Class 1 trout streams, those high quality streams
with self-sustaining populations, and 4,644 miles of Class 2 trout streams, streams with some natural reproduction, but
which depend on stocking to maintain a desirable sport fishery. Trout streams designated in the DNR’s most recent
trout stream publication, Wisconsin Trout Streams (PUB-FH-806 2002, PDF, 1,035KB), are considered for protection
under Ch. NR 820, Wis. Adm. Code.

The statute requires that any high capacity well proposed to be located within a groundwater protection area may not
be approved by the DNR unless it is determined that the well will not result in significant environmental impact. High
capacity wells proposed within groundwater protection areas are subjected to an additional level of review, beyond the
typical well construction details, to assess potential environmental impacts. The review process as delineated in
Chapter NR 820, Wis. Adm. Code, includes screening criteria to help identify which of those proposed high capacity
wells are unlikely to result in significant environmental impact and as a result can be approved without an extensive
environmental review.

2.1.1 High Capacity Well Approval Process

A high capacity well is any well that, together with all other wells on a single property has the capacity to withdraw at
least 100,000 gallon per day. Individual high capacity wells can be used for a variety of purposes including irrigation,
industrial uses, drinking water, fire suppression and construction site dewatering and can also display a large
variability in pumping capacity, ranging from a few tens of gallons per minute to over 1,000 gallons per minute.

A high capacity well must be approved by the DNR before the well is constructed. Applicants pay a fee of $500 and
submit information about the proposed well on forms provided by the DNR. The information provided relates to how
the proposed well is intended to be constructed and also includes available information pertaining to other wells on the
property. In 2005 and 2006, there were 480 applications for approval submitted. Of these applications, the DNR
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issued 451 approvals and there were 369 new high capacity wells actually constructed. Figure 2 shows the distribution
throughout the state of the new high capacity wells constructed in 2005 and 2006.

Prior to the enactment of Act 310, the reviews of high capacity well applications primarily entailed review of the
proposed well to determine whether it would comply with the construction and locational criteria contained in Ch. NR
812 and Ch. NR 811, when applicable, including consideration of potential contaminant sites in relation to the
proposed well. In addition, proposed wells were reviewed to determine whether they might impair the water supply of
a public utility. If significant impacts were predicted, the approval would be denied or conditioned appropriately to
ensure protection of the public utility’s water supply.

With the passage of Act 310, the review process for high capacity wells was expanded. In addition to the steps
described above, a proposed well is also reviewed to determine whether it is within a groundwater protection area.
Upon receipt of a high capacity well application, notification is sent to DNR regional staff soliciting their knowledge
of any sensitive natural resources in the vicinity of the proposed well. Additional review is completed for proposed
wells located within a groundwater protection area to assess whether the proposed well could result in significant
impacts to a trout stream, ORW or ERW.

Chapter NR 820 establishes processes and criteria to guide the review of proposed high capacity wells that are located
within a groundwater protection area. It was drafted in late 2006 and early 2007 and became effective on September 1,
2007. The DNR worked with the Committee to develop a rule that was a consensus product meeting all requirements
of Act 310. Members of the Committee testified before the Natural Resources Board in support of the rule.

Chapter NR 820 includes screening criteria to determine the necessary level of environmental review. With
information provided by the applicant, the DNR uses accepted analytical methods and available geologic and
hydrogeologic information to estimate the potential impact of the proposed well on the designated water. In cases
where there is not reliable site-specific information concerning aquifer characteristics or stream flow, DNR staff use
conservative assumptions in the preliminary analyses or require the applicant to collect the necessary site specific
information. If it is determined that a proposed well could result in a significant adverse environmental impact, the
well application can either be denied or the applicant may be required to submit additional environmental information.
The DNR will prepare an environmental assessment prior to approving or denying the proposed well. The rule
specifies that all approvals for high capacity wells within groundwater protection areas or near springs must include
conditions to ensure that construction and operation of the well will not result in significant adverse environmental
impact. The DNR has the authority to require an owner to monitor groundwater and surface water as part of the high
capacity well approval and may revise an approval based on the results of the monitoring program.

Act 310 and Chapter NR 820 contain parallel provisions relating to the review and approval of high capacity wells that
serve a public utility supplying water to the public. The criteria for approval of public utility wells differs from the
process applicable to other high capacity wells. In the case of a public utility well within a groundwater protection
area, the applicant must demonstrate either that the well will not result in a significant adverse impact to protected
waters, or that there is no other reasonable alternative location for the well. If the public utility demonstrates that the
well will not result in a significant adverse impact to protected waters, the well is to be approved in the same manner
as a private high capacity well, and the DNR is to condition its approval to ensure that adverse environmental impacts
do not result. If the public utility demonstrates that there is no other reasonable alternative location for the well and the
DNR concurs with that demonstration, the well may be approved even though it may result in a significant adverse
impact, provided the approval contains conditions to ensure that the environmental impact of the well is balanced by
the public benefit of the well as it relates to public health and safety. As with private high capacity wells, the DNR has
the authority to subsequently modify the approval if unexpected impacts develop.



2007 Groundwater Advisory Committee Report to the Legislature

L ]
axseh 0 LEGEND
f s = State boundary
—— County boundary
5 \ B 1200 foot buffer
1 /

LY
ZA . vy B

Notes: Includes trout streams with no prior stream history. The list of exceptional
and outstanding resource waters was revised during 2006.

Figure 1. Groundwater Protection Areas



2007 Groundwater Advisory Committee Report to the Legislature

2.1.2 Wells Approved within Groundwater Protection Areas

Since adoption of Act 310 the DNR has received a number of high capacity well applications requesting approval to
construct a well within a groundwater protection area. In some cases, through discussion with the applicant, the
proposed location was eventually adjusted so that the proposed well was no longer within a groundwater protection
area or the application was withdrawn. In the 2-1/2 years since adoption of the law, the DNR has approved 16 high
capacity well applications within GPAs. Within those applications, 26 wells were approved. (A number of
applications requested approval for multiple wells.) Fourteen (14) new high capacity wells have been constructed
within groundwater protection areas (Figure 3). All of these wells were reviewed and approved before Chapter NR
820 went into effect on September 1, 2007.

The wells approved within GPAs have various uses and pumping capacities. The proposed pumping capacity of the 26
new high capacity wells approved for construction in groundwater protection areas ranged from 15 gallons per minute
(gpm) to 1,250 gpm. Wells with low pumping capacity and wells that were anticipated to be used on a sporadic basis
were determined to have very little chance of resulting in significant impact. These wells included wells intended for
potable use at campgrounds and schools, fire suppression and temporary dewatering purposes.

In cases where the requested pumping capacity and intended use of the proposed well had potential for significant
environmental impact, DNR staff reviewed the proposed well in conformance with the standards of Act 310 and
applied an evaluation approach that was consistent with the provisions ultimately incorporated into Chapter NR 820.
Given that these approvals were processed before NR 820 became effective, DNR staff did much of the analysis rather
than relying on information submitted by the applicant. Staff estimated the potential impact to the nearby surface
water body using basic analytical techniques and then reviewed that information in the context of the flow regime of
the stream to form an initial opinion regarding the significance of potential impacts. Typically, this would involve a
site inspection by DNR staff. If the impacts were deemed to be potentially significant, staff placed conditions on the
well approval to minimize the impacts. For the irrigation wells approved, this normally entailed reducing the
requested daily or monthly pumpage amount, and reducing the approved maximum daily or monthly pumpage from
other previously approved wells on the property by an amount equal to or greater than the pumping capacity for the
new well. Under this approach, approval of the proposed well would not result in significant impacts to the nearby
surface water body and in some cases actually increased the amount of water theoretically available to the stream. In
addition, high capacity well approvals for new irrigation wells near trout streams have also included restrictions on
when the well could be operated to ensure there was adequate stream flow during times of the year when trout would
be particularly sensitive to reductions in flow.

DNR staff is currently reviewing three applications for wells within a groundwater protection area using the provisions
of Chapter NR 820. Applicants have been instructed to collect additional site-specific information to support their
applications and facilitate DNR review in accordance with Ch. NR 820. Decisions on each of these applications are
pending and will be completed following receipt and review of the additional information necessary to conduct the
review.

2.1.3 Assessment of Effectiveness of Act 310 to Date

One purpose of Act 310 was to ensure protection of some of the state’s highest quality and valued surface waters. This
would be accomplished in two ways. First, by creating groundwater protection areas, applicants for high capacity
wells would take steps to avoid siting new wells in close proximity to a sensitive surface water body. Second, an
environmental review process was adopted to ensure significant adverse environmental impacts would not result for
those wells constructed within a groundwater protection area.

It is difficult to quantitatively review the effectiveness of Act 310 due to a lack of high quality data concerning the
precise location of high capacity wells constructed before 2005. While DNR has documented the locations of wells
relative to trout streams, ORW and ERW for wells proposed since 2005, such information is not available for



2007 Groundwater Advisory Committee Report to the Legislature

LEGEND
Classification

" "
®  Public Water Supply
a o8 U

. A Industrial

' 4
éf = Irrigation

4 All Other Types
1 — State boundary

County boundary

P
@ tha
o ak

e

Note: Symbols are not to scale.

Figure 2. High Capacity Well Approvals Issued in 2005 and 2006.



2007 Groundwater Advisory Committee Report to the Legislature

wells constructed prior to 2005. Further, for those wells (other than public utility wells) constructed prior to 2005,
there is little to no monitoring information available to document the extent of impacts, if any, caused by those wells.
Given these data limitations, an evaluation of effectiveness will by necessity be qualitative in nature.

For the wells approved within a GPA, the law appears to be an effective tool for reducing impacts to the potentially
affected surface water. In the absence of Act 310, the wells within GPAs approved since 2005 would have likely been
approved at the requested pumping capacities and pumping schedules without modification of either the proposed well
or other wells on the property. While the magnitude of the potential impact is difficult to quantify with certainty, it is
reasonable to assume that some negative impacts were avoided.

The DNR reported information that well drillers, who are responsible for preparation of the vast majority of high
capacity well applications on behalf of landowners, are proactively encouraging landowners to avoid siting new high
capacity wells within groundwater protection areas. As part of its continuing education activities, DNR trained
members of the well drilling industry on the new law and encouraged the drillers to avoid siting high capacity wells
within groundwater protection areas. Data collected since 2005 demonstrates that most high capacity wells are being
located well beyond 2000 feet from trout streams, ORW and ERW. Of the 336 applications for high capacity wells
approved in 2005 and 2006, 56 wells were constructed within 2000 feet of a trout stream, ORW or ERW. The data
also shows that there has not been a concentration of wells located just outside the boundaries of a GPA, which was a
concern expressed at the time Act 310 was being developed. This further suggests that positive efforts are being made
to avoid siting high capacity wells in close proximity to GPA waters.

A final way to evaluate the effectiveness of Act 310 in protecting valuable surface waters is to consider whether any
instances have been documented of significant environmental impacts to a trout stream, ORW or ERW as a result of
approval of any high capacity well since adoption of Act 310. To date, no such cases have been brought to the
attention of the Committee or the DNR. Given the lack of site-specific environmental monitoring in the vicinity of
high capacity wells, this cannot be interpreted as conclusive proof that no such impacts are occurring. However, it is
also reasonable to assume that if significant impacts were developing in trout streams, outstanding resource waters or
exceptional resource waters, the DNR, other public agencies, researchers and the general public would be aware of
their occurrence.

Heightened awareness of the issues addressed under Act 310 was an important factor in advancing protection of Cook
Creek, a small Class 1 trout stream in Vernon County. Beginning in 2004, residents in the area noticed that portions of
the stream would stop flowing periodically and that these periods of reduced flow correlated to times when a nearby
quarry was using its high capacity well. The high capacity well is located about 350 feet from the stream. It was
initially constructed in 1994 and later deepened in 1999 and is in compliance with DNR approvals. After conducting
preliminary reviews of the well construction and other available geologic information, local and state agency personnel
approached the quarry owner, Kraemer Company, to discuss the situation. Kraemer Company gave permission to the
Wisconsin Geological & Natural History Survey (WGNHS) to investigate the possible link between the reduction in
stream flow and operation of the well. WGNHS placed probes and other equipment into the well to determine the flow
conditions near the well. The research revealed that the high capacity well was drawing water from an upper aquifer
through a fracture zone, thereby lowering the normal water table and effectively draining portions of Cook Creek. The
quarry owner voluntarily agreed to reconstruct the well by extending the well casing through the upper fracture zone
and grouting the casing in place. Monitoring of the site following well reconstruction indicated that the flow in Cook
Creek remained steady and was unaffected by groundwater withdrawal from the quarry well. Since this well was
constructed prior to enactment of Act 310, its location relative to the trout stream was not considered as part of the
approval process. This site would have been eligible for mitigation under the provisions of Act 310, but formal
mitigation action was avoided due to the voluntary collaboration on the part of the owner. It shows that with
cooperation of private citizens, well owners, and local and state agencies positive results can be obtained and
environmental protection can be achieved to the satisfaction of all parties.

Insofar as Act 310 focused on protecting specified surface water resources (trout streams, outstanding resource waters
and exceptional resource waters) from newly constructed high capacity wells, it appears to be effective. There is no
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evidence that it is not working as intended. The related, but clearly different, question of whether the level of
environmental protection provided under Act 310 should be expanded will be addressed in later sections.

2.2 Groundwater Protection Area Options

The Committee had extensive discussions concerning the need to change the existing regulatory concept of
groundwater protection areas. The discussions were centered around two aspects of the current approach: 1) the
appropriateness of defining a groundwater protection area on a distance of 1,200 feet and; 2) the appropriateness of
limiting designation of groundwater protection areas to trout streams, ORW and ERW.

Committee members had divergent opinions regarding the need to amend the distance criteria for defining the extent of
groundwater protection areas. Some Committee members maintained that specifying increased environmental review
only for wells within a specific distance from designated waters is a reasonable balance, providing increased
environmental protection while also providing a clear criteria for the regulated community to consider as proposals for
new high capacity wells are developed. Essentially, applicants understand where they can site a high capacity well
without the need for environmental review and, conversely, if they choose to site a well within the specified distance
for a groundwater protection area they know they may not receive approval of the well as requested. Conversely, it
was discussed that reliance on a specified distance as the only criterion to determine which proposed wells undergo an
environmental review is not based on sound scientific principles. Other Committee members maintained that some
high capacity wells located beyond the 1,200’ boundary could have substantial potential to cause adverse impacts to
surface waters and therefore the 1,200’ criterion might provide inadequate protection to the nearby surface water.

Similarly, there were differing views on the extent of surface water resources included under groundwater protection
areas. The Committee considered DNR information related to lake classification systems and designation systems
currently in place for other surface waters. These systems are based on such criteria as presence of threatened and
endangered species, fishery value, unique habitat and other natural resource attributes of the surface water. There was
considerable discussion concerning falling lake levels in certain seepage lakes in the state and the potential link to
pumping of high capacity wells in the area and drought conditions. A majority of Committee members believe the
limited scope of waters included in Act 310 is appropriate at this time. They maintain that the specified waters
represent the highest value waters in the state and, as such, are appropriate for designation of groundwater protection
areas. Other Committee members believe that the scope of environmental protection afforded under the existing
framework is insufficient and that the waters considered as part of the review of a proposed high capacity well should
not be limited to trout streams, ORW and ERW.

The Committee was unable to reach consensus on these issues. Committee members were divided on the need to
modify the existing groundwater protection framework as well as the extent of modification necessary. The proposed
options discussed in the following sections were formulated by members of the Committee and discussed by the entire
Committee. No proposal received a majority of favorable votes from Committee members. Since they do not
represent the view of the Committee as a whole, all proposed options are presented for consideration by the legislature.

2.2.1 GPA Proposal to Maintain Existing Regulatory Framework (Committee Vote:
Yes (6); No (8))

The following proposal is based upon the view that Act 310 represents compromise legislation which increased
environmental protection of trout streams, outstanding resource waters and exceptional resource waters from impacts
caused by high capacity wells, while at the same time providing well owners of certainty regarding its application.
This proposal recommends that no changes in the existing regulatory approach for delineating groundwater protection
areas be made at this time.

DISCUSSION

Act 310, Laws of 2003 provides that the DNR may not approve a high capacity well located in a groundwater
protection area unless it is able to include and includes in the approval conditions, which may include
conditions as to location, depth, pumping capacity, rate of flow, and ultimate use, that ensure that the high
capacity well does not cause significant environmental impact.
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A “groundwater protection” (“GPA”) is defined to mean an area within 1,200 feet of any of the following:
(i) An outstanding resource water (see Section 281.15).
(ii) An exceptional resource water (see Section 281.15)
(iii) The Class 1, 11, or 11l trout stream (as identified by the Wisconsin DNR).

The one exception to this rule is for a high capacity well that is a water supply for a public utility engaged in
supplying water to or for the public. For a public water supply well, the DNR may allow a high capacity well
to be constructed even though it may cause a significant environmental impact to a GPA if the DNR (a)
determines that there is no other reasonable alternative location for a well, and (b) is able to include and
includes in the approval conditions that ensure that the environmental impact of the well is balanced by the
public benefit of the well related to public health and safety.

High capacity wells that are not public water supply wells may not be constructed in any case if the well would
cause a significant environmental impact to a GPA. In other words, high capacity wells that are not public
water supply wells, regardless of their need or usefulness, are banned in GPAs if they would cause a
significant environmental impact to a GPA.

During the course of the GAC'’s analysis of the operation of Act 310, we learned the following:

That the 1,200 foot limit, while providing significant protection to the surface waters affected by the
limit, has no basis in science. The 1,200 foot limit was the result of a consensus by affected interest
groups and the Wisconsin Legislature when the law was passed in 2003.

That property owners have been encouraged by the DNR not to seek approval for a high capacity well
within the 1,200 foot limit.

That since May 2005, the DNR has approved the construction of 16 high capacity wells within GPAs.

PROPOSED RECOMMENDATION:

We recommend that the 1,200 foot limit provision of current law be retained at this time.

Current law in essence creates a water use priority system. High capacity wells (other than public water
supply wells) that cause a significant environmental impact to a GPA are banned within that GPA. Stated
conversely, this means that GPA surface waters are granted priority over high capacity wells (other than
public water supply wells) within the 1,200-foot GPA area.

This de facto priority system should not be extended beyond the 1,200 foot limit contained in current law
without further discussion about the relative uses of water and how to balance conflicting demands on
Wisconsin water resources. If further protections beyond 1,200 feet are to be considered, those protections
should be considered in the context of or weighed against the benefits of the high capacity well to the property
owner, the locality and the State of Wisconsin. Further protection should not be handled by simply extending
the ban on high capacity wells that may cause a significant environmental impact to a GPA without first
engaging in this balancing discussion.

Carter(AG), Hahn(IND), Holdener(IND), Kobza(MUN), Kuehn(AG), Meyers(WD) - (6)

Ambs(DNR), Dantoin(AG), Duchniak(MUN), Habush Sinykin(ENV), Graham(ENV), Gross(ENV),
McCartney(IND), Nauta(MUN) - (8)

2.2.2 GPA Proposal for Hydrogeologic Analysis of All High Capacity Wells
(Committee Vote: Yes (6); No (8))

The following proposal is based on the concept that designation of groundwater protection areas based on an arbitrary
distance, such as 1,200 feet, does not reflect sound scientific methods in that the existing approach ignores the
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influence that site-specific geologic and hydrogeologic conditions can have in determining the significance of impacts.
This proposal recommends that all high capacity wells be subjected to review based on geologic and hydrogeologic
analyses to assess the proposed well’s potential impacts on nearby surface resources.

YES:

NO:

DISCUSSION:

Groundwater pumping from high capacity wells continues to impact water levels and flows in Wisconsin lakes,
springs, streams, and wetlands, with increasing ecological and economic ramifications. For example, in
Wisconsin’s central sands region, groundwater models assessing declining lake and river levels increasingly
implicate nearby high capacity wells as a cause of the region’s declining water levels. In burgeoning
southeastern Wisconsin, disputes between lake property owners and municipal utilities related to lake level
concerns are continuing to increase in number and frequency. Likewise, concerns over declining lake levels in
the northeast and northwest portions of the state will surely be compounded if drought conditions continue as
they have.

In the years to come, the extent of these groundwater impacts on even the most prized of Wisconsin’s waters—
those designated Exceptional Resource Waters (ERWs), Outstanding Resource Waters (ORWs) and Trout
Streams—will undoubtedly increase for the reason that (1) Wisconsin lacks a comprehensive program for
measuring and assessing groundwater-surface water impacts, and (2) Wisconsin accomplishes few, if any,
assessments of the impact of specific wells upon nearby water resources.

Basing the definition of a Groundwater Protection Area (GPA) solely on a pre-defined distance from the
protected resource—like the 1200 feet currently provided under the statute—fails to take into account any of
the other critical hydrogeologic and scientific parameters that require consideration in order to prevent
adverse impacts on surface water resources from groundwater pumping.

Without hydrogeologic information as a guide, the extent and degree of the proposed high-capacity well’s
impact cannot be predicted. The distance of a well from a protected resource is just one of many parameters
that affect its impact on water resources. Other factors that are at least as important as distance include
hydraulic conductivity and the connection between groundwater and the protected surface water resource.
Indeed, even the simplest of models includes parameters other than distance. As such, an arbitrary, pre-
defined distance like the 1200 foot distance provided under the statute is not an appropriate regulatory means
to ensure the protection of designated water resources.

A more appropriate, rational and science-based regulatory approach would help assure fairness for all
applicants and would not be significantly different from what DNR currently does. Such a process would
enable a detailed hydrogeologic review process, as outlined by Jill Jonas in her September 11" GAC
presentation and by Ken Bradbury in his July 10" GAC presentation, which would allow the DNR to take into
account key factors beyond mere distance, such as aquifer parameters, estimated drawdown, and other
estimated surface water impacts. [reference: http.//www.dnr.state.wi.us/org/water/dwg/gac/meetings.htm].
Finally, a science-based approach will allow the DNR-approval process to be both flexible and firm in
protection of this resource.

PROPOSED RECOMMENDATION:

Designation of Groundwater Protection Areas (GPAs) should not be limited to a pre-defined distance from a
protected surface water body as is currently provided under the statute.

In place of the arbitrary distance provided under the statute, the Department shall utilize an articulated,
rational process based upon a hydrogeologic analysis that evaluates the potential impact of a proposed high-
capacity well on near surface water resources and identifies opportunities for mitigation.

Dantoin(AG), Habush Sinykin(ENV), Graham(ENV), Gross(ENV), McCartney(IND),
Nauta(MUN) - (6)

Ambs(DNR), Carter(AG), Duchniak(MUN), Hahn(IND), Holdener(IND), Kobza(MUN),
Kuehn(AG), Meyers(WD) - (8)
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2.2.3 GPA Proposal on Expanded GPA (Committee Vote: Yes (5); No (8); Abstain (1))
The following proposal was developed as an attempt to increase the level of environmental protection provided for
protected waters while at the same time retaining the concept of a specifically-defined groundwater protection area. It
is based on an assumption that wells with a large pumping capacity have the potential to cause impacts to surface
waters at a greater distance than wells with small pumping capacity. This proposal recommends that groundwater
protection areas be expanded to 4,000’ around a trout stream, outstanding resource water or exceptional resource water
and also proposes a method to determine which proposed high capacity wells may be approved without conducting
extensive environmental review.

DISCUSSION:

Presently, groundwater protection areas are defined by a specified distance from a designated water body.
This approach provides the regulated community a clear line of demarcation when submitting high capacity
well applications. Applicants have a sense of certainty that their proposed well will be approved if sited
outside of a groundwater protection area. Conversely, they also know that if the well is located within a
groundwater protection area, additional review will be necessary. Although the well may still be approved, or
approved with conditions, it is also possible that it may be denied to ensure protection of the surface water.

1t has been argued that the current criteria of 1,200’ is too close and that high capacity wells can cause
significant adverse impacts to surface waters even if the wells are located outside of the groundwater
protection area. For that reason, it has been suggested the existing framework be abandoned and that all
applications for approval of high capacity wells be reviewed to determine if impacts to sensitive water
resources could result. If there is potential for significant impacts to occur, additional data collection could
be required and a more comprehensive environmental review would be conducted as part of the approval
process.

PROPOSED RECOMMENDATION:

The following proposal is intended to strike a balance between the two approaches. Its basic components

include:

Increase the GPA distance to 4,000’

Retain the current scope of protected waters (trout streams, ORW and ERW)

Retain the existing screening criteria in Ch. NR 8§20

Add another screening mechanism to initially identify those proposed wells within groundwater

protection areas requiring additional review prior to issuance of an approval.

o The proposed criteria would specify that if Pumping Capacity (gpm) + Separation Distance (feet)
> (.3 then the proposed well needs additional review and a more thorough assessment of
potential impacts. This may include analysis of local geologic/hydrogeologic conditions as well
as collection of site-specific information, potentially including pumping tests and stream flow
measurements.

The specific numerical criteria were derived from analysis of protected surface water impacts caused by wells
of varying capacity and distance. The worst case scenario evaluated drawdown resulting from a large
irrigation well in the sand plains area operating 24 hours per day at a rate of 1,200 gpm for 120 consecutive
days. Operation of such a well would result in less than 1’ of groundwater drawdown at a point 4,000’ from
the well and simulation of the same well operating only 12 hours per day would yield a drawdown of less than
6 inches at the same point. Thus, 4,000 feet was determined to be a reasonable distance for designating a
GPA in that it is likely that most high capacity wells located greater than 4,000 feet from a protected water
will not individually result in significant impacts to the surface water.

Expansion of the GPA to 4,000 feet would likely be an increase in the number of wells proposed within GPAs.
Not all high capacity wells sited within 4,000 feet of a protected water body present the same potential for
impact and therefore do not warrant the same level of review. In addition to geologic conditions, the potential
for impact is driven mainly by the pumping rate and the separation distance between the well and surface
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water. Wells with large pumping capacity generally have the potential to result in impacts to surface waters
at greater distances. The pumping capacity/separation distance ratio was selected as an appropriate
screening criteria because it should be relatively easy to understand and also uses 2 factors in well siting and
operation for which the owner has greater control. The specific numerical value of 0.3 was derived based on
review of impacts from wells of varying sizes and distances from surface water bodies. In most scenarios
evaluated, the resulting drawdown from wells with ratios less than 0.3 would be within the range of 0.5 — 1.0

feet.

In terms of how this alternative would be applied, applicants for high capacity well approvals would
understand that there is presumption that siting wells within 4000’ of a protected water should be avoided.
However, if a well must be sited within that area, the applicant has some assurance of getting the well
approved by applying the pumping capacity/separation distance ratio criteria. The applicant has flexibility to
select a pumping capacity and separation distance such that no additional review, beyond the normal well
construction review, will be necessary. The concept is fairly simple - the more water you want to use, the
farther away you need to be; but you can choose to use less and stay closer.

In those situations where the applicant does not have the flexibility to site a well that falls below the 0.3 ratio
trigger, the proposed well must undergo more extensive review prior to approval. This review could include
assessment of local geologic conditions including the presence of effective aquitards, evaluation of site-
specific projected drawdown and depletion of the surface water resources. In addition, site specific evaluation
including pumping tests, stream flow measurements and groundwater modeling may also be needed in certain
cases.

This alternative represents a scientific, yet practical regulatory approach. Application of the screening
criteria gives the applicants some flexibility in siting their wells and will enable the department to focus its
attention on those wells that pose the greatest threat. By retaining a GPA approach based on a specified
distance most of the existing law and rule will not require revision. Specifically, the other screening criteria in
NR 820 will remain in place, the existing mitigation system will remain but will be expanded and the
balancing test for approval of municipal wells also remains in tact.

Ambs(DNR), Dantoin(AG), Habush Sinykin(ENV), Graham(ENV), McCartney(IND) - (5)

Carter(AG), Gross(ENV), Hahn(IND), Holdener(IND), Kobza(MUN), Kuehn(AG), Meyers(WD),
Nauta(MUN) - (8)

ABSTAIN:  Duchniak(MUN) - (1)

2.2.4 GPA Proposal on Expanded Scope of Waters (Committee Vote: Yes (5); No (9))
The following proposal is based on the concept that the scope of waters included under the definition of groundwater
protection areas is too limited and that it ignores many other important and valuable surface water features. This
proposal recommends that the scope of waters included within groundwater protection areas be expanded to include
other valuable surface waters.

DISCUSSION

Presently, Groundwater Protection Areas or “GPAs” are defined by a specified distance from a designated
water body. Under current groundwater law, the only water bodies designated for protection from high
capacity well groundwater withdrawals are the following: Outstanding Resource Waters (ORWs),
Exceptional Resource Waters (ERWs) and trout streams.

Unfortunately, this limited designation of protected waters does not encompass the vast majority of
Wisconsin’s water resources, leaving unprotected a spectrum of valuable water resources, including the
majority of the state’s lakes and warm water fisheries. In demonstration of the limited reach of the GPA
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designated water inventory, only 97 lakes (out of more than 15,000) fit under the designation of ORWs. There
are no ERW lakes in Wisconsin. This means that 99% of Wisconsin’s lakes are not covered under
Wisconsin’s current groundwater law. Without an expansion of the scope of “designated waters” under
statutory law, there is certain to be growing numbers of lakes associations seeking protection from adverse
groundwater impacts through litigation. As such, case law, not statutory law, will determine the direction of
Wisconsin policy in this important regard.

Moreover, whereas most of the ORWs and ERWs are located in the least developed areas of the state, there
remain other categories of waters in the more populated areas of the state, such as southeastern Wisconsin,
which provide important environmental and economic value to Wisconsin citizens. Many of these waters have
received significant expenditures of state and federal funds in the preceding decades to address water quality
concerns. It seems discordant to provide legal protection for water quality impacts, but not water quantity
impacts, especially given that many of these non-ERW/ORW waters are already in a vulnerable condition.

As set forth below, a solution to these identified gaps under the current law is for Wisconsin to include
additional resources under the protected waters designation for Groundwater Protection Areas (GPAs).
Another, more comprehensive, solution to these identified gaps would be for Wisconsin to implement a
statewide regulatory program for high-capacity wells which provides for an environmental review process
that evaluates and aims to mitigate withdrawal impacts to hydraulically connected surface water resources.

PROPOSED RECOMMENDATION

Designation of Groundwater Protection Areas (GPAs) should not be restricted to Exceptional Resource
Waters, Outstanding Resource Waters and Trout Streams only. Additional valued water resources, including
seepage lakes, rivers, and wetlands that are not trout water or ORWs or ERWs should be considered for GPA
designation by the legislature.

Dantoin(AG), Habush Sinykin(ENV), Gross(ENV), McCartney(IND), Nauta(MUN) - (5)

Ambs(DNR), Carter(AG), Duchniak(MUN), Graham(ENV), Hahn(IND), Holdener(IND),
Kobza(MUN), Kuehn(AG), Meyers(WD) - (9)

-17 -



2007 Groundwater Advisory Committee Report to the Legislature

This page is intentionally blank.

-18-



2007 Groundwater Advisory Committee Report to the Legislature

Chapter 3: Springs

In addition to protecting valuable surface waters, Act 310 also includes provisions to protect springs from impacts of
high capacity wells. Springs are areas of groundwater discharge and often contribute to the headwaters of trout streams
and other valuable surface waters, contain unique vegetation, and support rare and valuable habitat. Since springs rely
on consistent groundwater flow, they could be vulnerable to impacts from excessive groundwater pumping. Thus Act
310 sought to protect springs from such impacts.

Act 310 (s. 281.34(1)1f), Stats.) defined spring as:

“Spring” means an area of concentrated groundwater discharge occurring at the surface of the land that results
in flow of at least one cubic foot per second at least 80% of the time.

Under this definition and the subsequent provisions of Act 310, springs that flow at less than 1 cubic foot per second
(cfs) or that flow at that rate less than 80% of the time are not considered to be a spring for purposes of protection
under s. 281.34, Stats. or Chapter NR 820.

The protections afforded springs under Act 310 are applied using a different framework than that applicable to surface
waters. Rather than specifying a certain distance from a spring, as is the case for groundwater protection areas, the
statute applies a standard that is based on the potential for impacts and the need to prevent such impacts. The statute,
s. 281.34(5)(d), Stats., and Chapter NR 820, Wis. Adm. Code, each provide that a proposed high capacity well may not
be approved if it is determined that the proposed well may result in significant environmental impact.

The legislature directed the Committee to consider the existing definition of spring and include any recommendation
regarding that definition in its 2007 report to the legislature.

3.1 Distribution of Springs

When Act 310 was developed, there was a lack of reliable information concerning the number, characteristics and
distribution of springs throughout the state. Shortly after passage of the law, a number of research projects were
initiated in an effort to compile available data related to springs and also to develop new information concerning
springs in certain parts of the state. The Groundwater Coordinating Council funded studies of springs in Calumet,
Brown, St. Croix, lowa and Waukesha Counties, while the Joyce Foundation, in cooperation with the Wisconsin
Wildlife Federation, funded a statewide compilation of all available recent and historic springs information, creating a
comprehensive springs database.

The database identified a total of 10,851 springs (Figure 4), both current and historic, in the state and of this total, 235
springs were reported to have flow of at least 1 cfs (Figure 5). (Macholl, 2007) According to Macholl (2007), the
highest concentration of springs occurs in the southwest corner of the state and the largest springs, by flow, typically
occur in glaciated terrain, predominantly in the northwest part of the state.

3.2 Approval of High Capacity Wells Near Springs

As part of the approval process described in section 2.1.1 above, DNR staff review all proposed high capacity well
applications to determine potential for significant environmental impacts to a spring, as defined in the statute and rule.
Staff considers the listing of springs information in Macholl (2007) as well as other information to ascertain whether
there is a spring within a reasonable distance of the proposed well, typically within 2 miles. In addition to the springs
database, staff review topographic maps to determine if a spring is formally indicated on the map or if surface water
features indicate the presence of spring. If there is an indication a spring of sufficient flow may exist in the vicinity of
the well, staff conduct field visits to verify the location and nature of the potential spring. Finally, if the existence of a
spring meeting the legal criteria is verified, DNR will evaluate available geologic/hydrogeologic information and the
proposed well construction details and use various analytical methods to make an initial determination whether the
well could result in significant environmental impact. If significant impacts are predicted, a more extensive
environmental review will be conducted.

-19-



2007 Groundwater Advisory Committee Report to the Legislature

0, X

Figure 4. Distribution of all Springs in Wisconsin (Macholl, 2007)
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To date, DNR staff has had only a few high capacity well applications involving springs, as defined in Act 310. There
have been several instances where an initial review suggested that a spring may be present, but after field verification
activities it was determined that the spring did not meet the legal threshold for flow. In the few cases that met the legal
criteria, DNR staff reviewed and approved the wells. One well was approved because the aquifer supplying water to
the well was separated from the spring by an aquitard, a continuous layer of low permeability material. The aquitard
hydrologically separated the spring from the underlying aquifer and thereby limited the chances for impacts as a result
of the well. In another instance, DNR staff notified the applicant that additional conditions would be placed on the
well construction. The applicant withdrew the application, choosing to use an existing municipal water source. In two
ongoing cases, the applicants have been instructed to conduct additional analyses using groundwater models to
determine the degree of connectivity between the springs and the proposed well. This information will be used to
assess the significance of the potential impacts and whether additional review is necessary.

3.3 Assessment of Effectiveness of Act 310 to Date as Related to Springs

As was the case with groundwater protection areas, an assessment at this time of the effectiveness of Act 310 in
protecting springs is limited by the relatively short period of time in which the statute has been fully implemented.
Since enactment of the law, only 4 proposed high capacity wells were located within 2 miles of a spring that were
within the legal definition. It is possible that the lack of projects involving springs is merely a reflection of the
relatively sparse number of springs in the state and their geographic distribution relative to the distribution of high
capacity wells in the state. Given the lack of an easily accessible database, it may be difficult for applicants to
proactively and consistently locate legally protected springs. No cases of significant impacts to a spring as the result of
a high capacity well approved after enactment of Act 310 have been brought to the attention of the DNR or the
Committee. Again there are several factors that could contribute to this but there does not appear to be widespread
impairment of springs occurring throughout the state as a result of newly approved high capacity wells.

3.4. Issues Related to Definition

Various components of the Act 310 definition of spring were considered by the Committee. Some Committee
members and other interested parties have raised concerns with different aspects of the definition including the 1 cfs
flow criterion, the 80% flow duration criterion and interpretation of the phrase, “an area of concentrated groundwater
discharge occurring at the surface of the land”. Each of these components defines how this portion of the law is
implemented.

3.4.1 Flow Rate

When Act 310 was developed, there was a lack of reliable information on the number of springs that would satisfy the
1 cfs flow criteria. It was generally believed that there would be less than 100 springs meeting that criterion. Macholl
(2007) documented 235 springs with a flow of at least 1cfs. The majority of springs flow at less than the current
statutory threshold of 1 cfs and as such are not directly protected under Act 310. In fulfillment of its charge under Act
310, the Committee considered the appropriateness of the 1cfs threshold and whether an alternative flow criterion
should be recommended.

Several Committee members and members of the Geology, Hydrogeology, Hydrology and Public Health Technical
Work Group provided information suggesting that the 1cfs flow criterion did not adequately recognize the
environmental significance of smaller springs. They pointed out that many springs less than 1 cfs contribute valuable
flow to coldwater fisheries and provide habitat for threatened and endangered species and other diverse flora and
fauna. Some Committee members believe the definition should include a lower flow criterion. Some of these
Committee members proposed an alternative flow threshold of 0.25 cfs, or roughly 110 gallons per minute. According
to Macholl (2007), there are 714 springs with historically noted flow of at least 0.25 cfs. An unknown number of
additional springs exceeding 0.25 cfs are also likely present within the 28 counties lacking historical springs flow data.
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3.4.2 Flow Frequency

The statutory definition also specifies that for purposes of protection under Act 310, a spring must sustain a flow of at
least 1 cfs “at least 80 percent of the time”. The overall intent of the flow duration element of the definition was to
ensure that springs that only flow at the specified flow rate for limited periods throughout the year should not be
considered for purposes of Act 310. Under this definition, in order to be considered a spring, the flow needs to be
consistently at or above the flow threshold throughout most of the year. Discussions centered on the difficulty in
determining whether a spring flows at a certain flow rate for a specified duration, regardless of the flow rate. It was
suggested that inclusion of a flow duration component in the definition is problematic in that it essentially would
require extensive monitoring to definitively demonstrate the duration. However, it was also pointed out that a
definition based only on a flow criterion could lead to situations in which a single measurement of flow could be used
to demonstrate whether a particular spring met the specified flow threshold or not. In such cases, the timing of the
flow measurement in the context of seasonal fluctuations could be critical in the determination and ultimately could
result in an inaccurate assessment.

3.4.3 Discharge at the Surface of the Land

The third important element in the statutory definition of spring is “...an area of concentrated groundwater discharge
occurring at the surface of the land...” This has been interpreted to mean that in order for a spring to satisfy this
requirement, it must essentially be a single or discrete point of groundwater discharge visible at the land surface.
Under this interpretation, areas of diffuse seepage and small spring ponds with an outlet but no surface inlet would not
be considered springs regardless of the resultant flow. As part of the development of Ch. NR 820, some commenters
suggested an expanded definition which would include these situations. At that time, the Committee did not endorse
the alternative, and did not specifically address this issue during its deliberations in 2007.

3.4.4 Protection Area around Springs

As stated above, the criteria related to protection of springs are applied differently than those applied to protection of
surface waters. For applications involving trout streams, outstanding or exceptional resource waters consideration of
environmental impacts is triggered by a specified distance between the proposed well and the surface water, 1200 feet.
In the case of springs, the legislature adopted a different approach. There is no distance criteria applied to protection
of springs. Rather, each well application must be reviewed to determine whether significant environmental impacts
could occur. Some Committee members believe this approach is vague and results in uncertainty both for potential
well applicants and those who seek environmental protection. They believe that both concerns could be addressed
with an approach that does not rely upon a distance standard. (see section 3.5.2)

3.5 Proposals Regarding the Definition of Spring

The Committee was able to reach a near-consensus regarding the need to defer a threshold modification discussion
pending an updated springs inventory. Two additional options were formulated by Committee members and
discussed by the entire Committee. These, together with the first recommendation, are presented as proposed options
to be considered by the legislature.

3.5.1 Springs Proposal on Future Recommendations Based on an Updated Springs

Inventory (Committee Vote: Yes (12); No (2))

This proposal is premised on the belief that the extent of field-verified data concerning the distribution and nature of
springs throughout the state is not adequate for purposes of recommending changes to existing policy. This proposal
recommends that an expanded inventory of springs with a flow of at least 0.25 cfs be completed over the next few
years. It also suggests a process by which future recommendations pertaining to protection of springs will be
developed and forwarded to the legislature.

DISCUSSION

The GAC believes that additional field-verified data is necessary before considering modification of both the
Statutory definition of “spring” and the regulatory criteria applied to the protection of springs. Many springs
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do not meet or exceed the current 1 cubic foot per second ("cfs") discharge threshold established in the
statutes.

The inventories of springs compiled by the Wisconsin Wildlife Federation (WWF) and others represent an
important first step in understanding the location and natural resource significance of springs. While the
information is extensive, its value for setting policy and regulatory decisions is limited. It is generally
agreed that the inventory needs to be updated, verified and expanded before considering modifications to
existing policy.

PROPOSED RECOMMENDATION
The Groundwater Advisory Committee recommends the following:

1. Funding should be made available for a long-term program enabling the DNR to maintain and update a
springs database. The data should be made available to the public.

2. Two years after funding is in place, the DNR should complete field verification of spring sites with flows
of at least 0.25 cfs beginning with information compiled in the Wisconsin Springs Inventory (Wisconsin
Wildlife Federation) and in Assessing the Ecological Status and Vulnerability of Springs in Wisconsin
(Swanson, S.K., Bradbury, K.R., and Hart, D.J.). Conditions in springs will be partially field-verified
through a multi-year project by the DNR. The DNR should explore funding this work through existing
Act 310 funds. In the course of completing field work and as resources allow, staff may also field verify
springs with a flow rate of less than 0.25 cfs.

3. To the extent feasible, the updated springs inventory should note significant environmental/ecological
aspects of each spring site visited. If possible, unique environmental settings such as calcareous fens
and trout streams along with other important ecological features such as the presence of threatened and
endangered species should be noted. The proximity to a Groundwater Protection Area should also be
noted.

4. Within the first six months following completion of the above mentioned field study, the DNR shall
review the updated information. Based on that review, the DNR may recommend changes to the
Statutory definition of “spring” and develop a list of springs, including a process for publishing,
updating, and maintaining the list.

5. Within the first six months following completion of the springs field study, the DNR shall form an
Advisory Committee to review the results of the field study, and the DNR’s proposed recommendations
for statutory changes and additional rule-making to protect springs. Based on that review the
Committee should advise the Legislature on future policy decisions regarding protection of spring from
impacts due to pumping of high capacity wells. The Advisory Committee shall be comprised of
representatives similar to that of the Groundwater Advisory Committee established under 2003 Act 310.

6. Not more than six months after the Advisory Committee is formed, members will complete a review of
the DNR recommendations for statutory modification and rule-making. In advising the DNR, the
Committee shall consider the updated information from the springs inventory, and any other available
information concerning springs in the state. The Advisory Committee may submit additional
recommendations to the legislature concerning the need to statutorily modify the definition of “spring”
and other regulatory protection considerations related to springs. Within one month of the Advisory
Committee’s end date, the DNR and Advisory Committee will submit final recommendations to the
Legislature.

YES: Ambs(DNR), Carter(AG), Dantoin(AG), Duchniak(MUN), Habush Sinykin(ENV), Graham(ENV),
Hahn(IND), Holdener(IND), Kobza(MUN), Kuehn(AG), Meyers(WD), McCartney(IND) - (12)

NO: Gross(ENV), Nauta(MUN) - (2)
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3.5.2 Springs Proposal to Maintain Existing Definition of Spring and Allow for Both
Economic and Environmental Considerations (Committee Vote: Yes (5); No (7);
Abstain (2))

This proposal is based on the concept that Act 310 and NR 820 are ambiguous in terms of the level of protection
afforded to springs resulting in an undue infringement on property owners to reasonably use the groundwater beneath
their land. This proposal recommends that no changes in the existing definition of a spring are needed and that both
economic and environmental factors be considered in decisions concerning high capacity wells that may affect springs.

DISCUSSION:
NR 820.29(2) “High Capacity Wells Near Springs” sets the standard for creating a protection zone for 1 cfs
springs under the groundwater protection law. The zone of protection is “near” springs, defined as “in the

vicinity of...” springs.

The rather ambiguous term “near” is undefined by the Act. NR 820 attempts to define “near” with the phrase
“in the vicinity of” (Sec. NR 820.31(1)). This ambiguity creates a disparity of opinion as to what “near” or
“in the vicinity of” means. Some believe that it should mean the standard established for other GPA waters,
which is 1,200 feet. Others believe that the radius of protection provided by the “near” standard should
extend for miles around a spring. This ambiguity creates regulatory and citizen uncertainty that is
unacceptable.

The citizen landowners of this state (both private and municipal) have legal rights to groundwater that
generally do not extend to surface waters under Wisconsin law. Some of those rights were abdicated to the
State by the passage of Act 310 in 2003.

Prior to the passage of that Act, citizens had the right to withdraw groundwater subject to very limited
exceptions. The new law greatly expanded those exceptions.

This Committee is charged with the duty of determining whether Act 310 is or is not working. We believe it is
working — no wells have been approved by the Wisconsin DNR since the adoption of this Act which have been
illustrated to have resulted in any significant harm to any surface water (GPA protected water) or a spring, as
defined by the law.

Nonetheless, there are those who insist that the protection of springs be extended to springs smaller than 1 cfs
despite the protections that have been provided and despite the existing ambiguity of what constitutes the
concept of spring protection. By expanding such protections, and retaining this exceptionally ambiguous
phrase, great swaths of land within the state of Wisconsin might, as a result, have imposed new limitations on
their owners’ ability to withdraw groundwater for either municipal, industrial, or agricultural use. No such
expansion of the definition of spring can or should even be considered until such time as the ambiguity of the
protective zone “near” or “in the vicinity of” springs is resolved.

We believe that a balancing of our citizen landowners’ rights to groundwater with the perceived need to
reduce those rights in the name of protecting additional springs using an exceptionally ambiguous term must
be approached very cautiously.

PROPOSED RECOMMENDATION:
We therefore propose the following as a “balanced” solution to the reduction of these water rights.

We offer for consideration the following amendment to the law, which would strike the current concept of
protecting “near” springs, and replace it with an approach that balances our citizens’ rights to groundwater
with environmental protection needs.

High capacity well applicants have the right to construct and operate wells on their property.

However, in this application process, both the high capacity well water needs of the applicant
and the potential for impact of withdrawal of that well water on an adjacent spring will be
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considered by the Wisconsin DNR in determining the reasonable location and depth of such
well at a site on the applicant’s property in a manner that allows the applicant the opportunity
to secure the necessary water necessary for the applicant’s needs at a reasonable COSt.

YES: Carter(AG), Hahn(IND), Holdener(IND), Kuehn(AG), Meyers(WD) - (5)

NO: Ambs(DNR), Dantoin(AG), Habush Sinykin(ENV), Graham(ENV), Gross(ENV), McCartney(IND),

Nauta(MUN) - (7)
ABSTAIN:  Duchniak(MUN), Kobza(MUN) - (2)

3.5.3 Springs Proposal to Modify Existing Definition - Reduce the Flow Criteria and

Eliminate the Flow Duration Requirement (Committee Vote: Yes (5); No (9))
The proposal below suggests that adequate information is presently available to support changes in the statutory
definition of spring. This proposal recommends that the flow threshold be reduced to 0.25 cfs and that the flow

duration part of the definition be eliminated. It also includes a proposed process for determining the current flow of a
spring, suggests a geologic/hydrogeologic evaluation process and recommends that an updated and expanded springs

inventory be completed and made available to the public.

DISCUSSION:

Following discussions with Wisconsin hydrogeologists as well as presentations to the GAC and a review of
available data on springs in Wisconsin, we have concluded that both the definition of spring and the criteria
applied to the protection of a spring need modification.

As the “Springs” subcommittee has shown in presentations this year, many springs have both aesthetic and
ecological value, but do not meet or exceed the current 1 cubic foot per second (“cfs”) discharge threshold.
As indicated by the Wisconsin Wildlife Federation (Inventory of Wisconsin Springs, August 2007), “Springs
are valuable features of many ecosystems, supplying water for many diverse habitats including streams, fen-
meadows and wetlands. These spring habitats often harbor endangered and threatened species...Springs
provide the necessary habitat of cool, oxygen-rich water essential for trout survival.”

Data are also available to indicate that development, particularly high capacity pumping, has had an adverse
impact on spring-fed water features. As the WWF report indicates, “Spring-fed streams such as the Little
Plover River and Bloody Run Creek in central Wisconsin occasionally go dry and have had flow regimes
greatly reduced.”

The subcommittee and its technical advisory group have also shown that the area in which groundwater flows
to a spring can be complex and governed by local geology, and that a pre-determined area of protection based
solely on distance is not scientifically valid.

Many, if not most, trout streams are fed by springs, very few of which approach the I cfs threshold. Because
trout streams were determined in 2003 Act 310 to be worthy of special protection, it seems to us to be illogical
to omit springs from comparable, if not greater, protection.

PROPOSED RECOMMENDATION:
Therefore, it is our recommendation that the Legislature direct to DNR to revise Wisconsin Administrative
Code ch. NR 820 as follows:

o Definition of spring: Any natural groundwater discharge at the ground surface of 0.25 cfs or more,
with no reference to a Q80 evaluation.

o For permit review, use the discharge based on the most recent historical measurement or estimate
available.

o [f'the historical measurement is disputed:
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A. If a single new measurement of flow is less than 0.125 cfs (or 50% of the threshold above), then the
spring does not meet the test.

B. OR, use an arithmetic average of at least 6 flow measurements collected over a period of 1 year
with an average measurement interval greater than 30 days.

o DNR may apply more rigorous criteria if the discharge is less than the flow threshold but the spring
has significant other ecological, biological, or historical significance.

Radius of concern: The applicant must approximate the capture zone of the spring, based on available
information, and include a map showing the estimated capture zone and the proposed well location, in the well
approval application. Rationale for the estimation of the capture zone is to be provided, as well. If the WDNR
does not concur with the estimated capture zone, the applicant has the option of conducting additional studies.

The proposed well would then be evaluated in consideration of the NR 820 definition of significant adverse
environmental impacts, utilizing standard hydrogeologic/biologic analyses. In the event that an applicant
does not concur with the DNR’s conclusions (and resulting restrictions), the applicant has the option of
conducting additional site-specific evaluations, and negotiate a more favorable approval.

Furthermore, we recommend the following:

1. Funding be provided for a long-term program to maintain and update a springs database. This data base
should be made available to the public.

2. Inmitially, all spring sites compiled in the Wisconsin Springs Inventory (Wisconsin Wildlife Federation)
and in Assessing the Ecological Status and Vulnerability of Springs in Wisconsin (Swanson, S.K.,
Bradbury, K.R., and Hart, D.J.) will be included in the spring category. This database should be updated
in a 2-year project by the DNR. Limited Term Employees (“LTEs”) will be utilized to field-verify flow
rates of springs to which the WWF did not have or was not granted access. Funding for this work is
available through the existing Groundwater Management Area fund, which has not yet been utilized.

3. The LTEs will also be instructed to note the environments associated with the individual springs (e.g.,
trout streams, wetland, etc.).

YES: Dantoin(AG), Habush Sinykin(ENV), Gross(ENV), McCartney(IND), Nauta(MUN) - (5)

NO: Ambs(DNR), Carter(AG), Duchniak(MUN), Graham(ENV), Hahn(IND), Holdener(IND),
Kobza(MUN), Kuehn(AG), Meyers(WD) - (9)
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Chapter 4: Projects with High Water Loss

4.1 Background and Discussion

Act 310 requires that high capacity wells with a water loss of more than 95% undergo additional review to determine
the significance of any resultant impacts. The statute defines water loss as a loss of water from the basin in which it
was withdrawn, due either to interbasin diversion or consumptive use of the water. In the context of the existing
statutes, basin and interbasin diversion refer to the three major surface water basins in the state, the Lake Michigan,
Lake Superior and Mississippi River Basins and consumptive use refers to losses of water due to evaporation and
incorporation into a product or agricultural crop. If greater than 95% of the water withdrawn from a high capacity well
will either be consumed or diverted from one major basin to another, that well will be subjected to additional review.
In implementing this provision, the DNR adopted Chapter NR 820 to require preparation of an environmental
assessment for any high capacity well involving a 95% water loss. In addition to Ch. NR 820, water loss and
interbasin transfers are also addressed in Ch. NR 142. This code includes provisions related to registration of water
withdrawals, procedures to determine consumptive use and water loss, procedures for approval of withdrawals
exceeding 2 million gallons per day and specific requirements related to withdrawals and transfers involving the Great
Lakes basins.

Most high capacity wells will not approach a water loss of 95% due to consumptive uses. At the time Act 310 was
being developed, it was generally thought that wells for water bottling facilities, energy plants and perhaps ethanol
plants would be types of wells that might trigger the 95% water loss specification. Since May 2005, the DNR has
received only one application for a high capacity well that involved a water loss of greater than 95%. That application,
involving a proposed ethanol facility, was recently received and is still in the review process. In other instances, when
DNR staff was unsure whether a proposed well exceeded 95% water loss the applicants were required to submit
additional information documenting anticipated water flows and balances.

4.2 Recommendations for Changes in the Law as it Pertains to High Capacity Wells

with Water Loss Exceeding 95 Percent

The Committee considered the effectiveness of the existing regulatory approach applied to high capacity wells with
high water loss. The discussion focused on how such wells are viewed in the context of existing rules and statutes as
well as considering any potential inconsistencies in regard to ongoing policy discussions concerning the Great Lakes.
The Committee concurred that the current level of protection and regulation was appropriate and that no changes are
needed at this time.
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Chapter 5: Determination of Significant Adverse Environmental Impact

5.1 Existing Approach under Chapter NR 820

Act 310 adopted the general concept of prevention of significant environmental impact as the standard of approval for
high capacity wells within groundwater protection areas, near springs and involving high water loss. In developing
administrative rules to implement the statute, the DNR in consultation with the Committee incorporated the similar
approach of prevention of significant adverse environmental impact into Ch. NR 820. Chapter NR 820 goes further
than the statutes in that it also defines the term “significant adverse environmental impact” as follows:

“Significant adverse environmental impact” means alteration of groundwater levels, groundwater discharge,
surface water levels, surface water discharge, groundwater temperature, surface water temperature,
groundwater chemistry, surface water chemistry, or other factors to the extent such alterations cause
significant degradation of environmental quality including biological and ecological aspects of the affected
water resource. (s. NR 820.12(19), Wis. Adm. Code)

While this definition does not explicitly quantify significance of adverse environmental impacts, it does provide
structure to the determination by elucidating factors which may be considered when assessing the relative significance
of environmental impacts.

5.2 Recommendations Regarding Significant Environmental Impact

DNR staff provided information to the Committee indicating that terms such as “significant adverse environmental
impact”, “significant environmental impact” and “significant impact” are commonly used in environmental laws and
rules. They are rarely, if ever defined in precise terms. This is true in Wisconsin and other states, as well. While they
are subjective in nature, they also adequately convey a sense of priority and provide direction to the regulatory agency
in terms of how impacts or other action should be evaluated. They further reflect the recognition that many
permissible activities result in some degree of impact and that there can be a balance between allowing those activities
and minimizing the severity of the resultant impacts. While determinations as to what constitutes an acceptable level
of impact will involve some exercise of professional judgment, they are also normally documented and supported with
accepted scientific methods and tools.

Definition of “significant adverse environmental impact” in absolute terms that would be reasonable and appropriate in
all instances is not feasible. As is provided in Ch. NR 820, significance of environmental impacts can only effectively
be determined on a case-by-case basis, taking into account the unique conditions of each situation.

The Committee reached the following consensus position regarding the adequacy of the existing definition “significant
adverse environmental impact”:

The definition of significant adverse environmental impact in NR 820
does not need to be revised.

-1t includes the factors the department should consider to determine
whether a high capacity well causes a significant environmental impact.
-Its scope is adequately protective.

-1t is consistent with WEPA (Wisconsin Environmental Policy Act).

-1t is consistent with the proposed Great Lakes Compact.
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Chapter 6: Regulation of High Capacity Wells

6.1 Potential for use of General Permits

Act 310 directed the Committee to consider whether certain aspects of the high capacity well regulatory program
would be amenable to regulation through issuance of general permits. Specifically, the discussions at the time Act 310
was developed centered on the approval of high capacity wells for temporary construction site dewatering.

Temporary construction site dewatering wells generally pose less environmental threat than most permanent high
capacity wells. These projects are typically short term in nature and involve pumping only from unconsolidated
deposits resulting in maximum groundwater drawdown of 10 to 20 feet at the construction.

Temporary construction site dewatering wells, like other high capacity wells, require an approval. They undergo
essentially the same locational review process applicable to permanent high capacity wells. Thus, trout streams,
exceptional resource waters and outstanding resource waters receive the same protection with these projects as with
other permanent high capacity well projects. However, the remainder of the application and approval process for these
projects differs significantly from the approval process for other permanent high capacity wells. While each project
undergoes a site-specific review, the process is streamlined. Applications are treated as a priority and approvals are
issued quickly. In 2006, the average approval was issued in 11.3 calendar days for the 50 projects that were approved.
Particular emphasis is placed on identification of potential contamination sites to prevent inadvertent pumping of
contaminated groundwater and ultimate discharge of contaminants to surface waters. Essentially all projects will also
need a discharge permit from the DNR wastewater program. Finally, if the DNR determines that the base flow of a
stream may be impaired from pumping activities, the DNR may specify conditions of approval to maintain the base
flow rate in the creek.

A working group of the Committee reviewed the approval process for temporary construction site dewatering projects
and was in general agreement with the approach followed by DNR. The Committee, as a whole, did not make any
recommendations in regard to use of general permits for approval of construction site dewatering wells.

6.2 Strategies for Adaptive Management in Regulation of High Capacity Wells

Act 310 also directed the Committee to develop recommendations for groundwater management strategies that
facilitate adaptive management in the high capacity well regulatory program. The Committee was able to reach near
unanimous agreement regarding a proposal recommending regular legislative review of the groundwater quantity
statutes. Another proposal suggesting the need for modification of Ch. NR 820 was also developed and considered by
the Committee. Both of these proposals are discussed in the following sections.

6.2.1 Proposal on Regular Legislative Review of Groundwater Quantity Statutes
(Committee Vote: Yes (11); No (3))

The following proposal provides that the legislature should review the adequacy of the groundwater quantity
regulatory framework every five years, taking all available information into consideration as it decides whether
changes are warranted.

DISCUSSION:

Increased demand for water caused by population and economic growth as well as changing stresses from
weather patterns have caused adverse impacts to water resources in areas of Wisconsin such as Waukesha
County, Dane County, and the central sand plains. Present indicators suggest stressors will only increase in
the future. To prevent the problems we see occurring elsewhere from affecting groundwater protection areas
(GPAs), management of the state’s water resources must adapt to increased demands. In particular, the
Groundwater Quantity Law, Act 310, must have adaptive management as its underpinning to ensure that both
our resources and our economic growth can be protected and, where they are in conflict, informed choices
can be made. Act 310 has been described as a first step in the protection of groundwater quantity in
Wisconsin; subsequent steps are necessary and must be responsive to changing population, economic, and
environmental conditions.
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PROPOSED RECOMMENDATION:

Adaptive management is a systematic process for continually improving management policies and practices by
learning from the outcomes of operating programs. In the case of Act 310, this means the law should be on a
regular, five-year review schedule that evaluates the law in light of broad water management goals and state-
wide water management policies. Data and evaluation provided by the DNR and the Groundwater
Coordinating Council should be used by the Legislature to regularly assess the effectiveness and breadth of
the Law and to revise it, if necessary.

Ambs(DNR), Dantoin(AG), Duchniak(MUN), Habush Sinykin(ENV), Graham(ENV), Hahn(IND),
Holdener(IND), Kobza(MUN), Kuehn(AG), McCartney(IND), Nauta(MUN) - (11)

Carter(AG), Gross(ENV), Meyer(WD) - (3)

6.2.2 Proposed Changes to Chapter NR 820 (Committee Vote: Yes (5); No (5); Abstain

(4))

In addition to the previous proposal, the Committee also considered a proposal to revise the existing regulatory review
process in Ch. NR 820 for high capacity wells in groundwater protection areas and near springs. The proposal
recommends that applicants should be required to conduct greater site-specific quantitative analysis of the potential
impacts from high capacity wells and that data submitted in high capacity well applications should be compiled by the
DNR and maintained in a publicly accessible database.

DISCUSSION:

The approval process for high capacity wells must have adaptive management as its underpinning to ensure
that both our resources and our economic growth can be protected and, where they are in conflict, informed
choices can be made.

Adaptive management is a systematic process for continually improving management policies and practices by
learning from the outcomes of operating programs. In the case of the process for evaluating the impact of
high capacity wells, this means the applicant must provide data about water levels, stream flows, ecological
quality, as well as the currently requested basics of pump capacity and well depth. The data and evaluation
provided by the applicants should be used by the Department to approve, deny, or revise the application.

This information would also be used to update a database, which applicants could access to find the best
locations for high capacity wells and which the DNR could use for the continued management of the resource.
Open access by the regulated community and regulators to this information will allow the best decisions to be
made with the least delays, encouraging our economy, protecting our resources and facilitating informed
choices where resources and economic decisions are in conflict.

PROPOSED RECOMMENDATION:
We recommend that the Legislature direct the DNR to revise NR 820 as follows:

o To specify a transparent and rational process for the regulated community to follow in determining
the environmental impact of a proposed high-capacity well on a GPA or spring.

o Applicants should be required to complete the analysis, with DNR oversight, review and independent
verification, as necessary;

o At a minimum, the application must consider the proposed rate and timing of pumping, cumulative
annual extraction, fate of extracted water, ecological impacts (including changes to water chemistry
and temperature), what springs or reaches of GPAs might be affected, and the cumulative effects of
other groundwater extractors.

o The revised rule should require quantitative analyses, beginning with screening by rudimentary
hydrogeologic methods that are widely used and generally available and, if necessary, proceeding to
more rigorous methods including models with increased levels of sophistication.
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o DNR should compile a database of input parameters for the quantitative analyses required for the

process of determining environmental impact so that default parameters are available for applicants.
This database should be readily available to applicants and the public.

The database should be continuously updated from applications as they are received and reviewed so

that the approval process can adapt to the accumulation of more site-specific data and, if necessary,
to changing hydrogeologic conditions.

YES: Dantoin(AG), Habush Sinykin(ENV), Gross(ENV), McCartney(IND), Nauta(MUN) - (5)
NO: Duchniak(MUN), Hahn(IND), Kobza(MUN), Kuehn(AG), Meyer(WD) - (5)

ABSTAIN:  Ambs(DNR), Carter(AG), Graham(ENV), Holdener(IND) - (4)
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Chapter 7: Funding

In both 2006 and 2007, the Committee identified several issues of immediate need that would improve the ability of
the state to implement Act 310 as is currently exists. The 2006 Report to the Legislature recommended enhancement
of the statewide groundwater monitoring network and there was general agreement in 2007 that the DNR should
initiate a process to update available information concerning springs. Each of these activities could be accomplished
using existing funds but would require changes in existing appropriations. The Committee would support efforts by
the DNR to reallocate existing appropriations in order to fund needs associated with Act 310 such as enhancement of
the monitoring network and updating the springs database.

7.1 Existing Funding Sources

Act 310 instituted two separate fees to generate revenue needed to support the DNR’s efforts to implement Act 310 in
the state, a $50 well notification fee and a $500 high capacity well approval application fee. When Act 310 was
developed, it was estimated that approximately $1,000,000 would be generated each year through the two fees,
$850,000 through well notifications and $150,000 through high capacity well applications. In the two years since the
fee programs were initiated, the DNR has collected about $1.8 million.

7.2 Existing and Anticipated Expenditures

Act 310 designated how revenues generated through the two fees discussed above are distributed. The revenue is
divided between costs of administration (e.g., salaries and related costs), research, aid to local governments and
mitigation. Generally, the structure is such that fixed appropriations are established each year to cover the costs
associated with program administration and research and the remainder of the revenue, as well as carryover from the
previous year, accumulates in a fund designated for assisting local governments and funding necessary mitigation
activities.

7.2.1 Administration

Past Expenditures

The DNR received authorization for five full-time permanent positions as part of Act 310 and has subsequently filled
all of those positions. DNR staff in these positions are responsible for conducting reviews of proposed high capacity
wells for compliance with Ch. NR 820, conducting surveillance activities and developing and maintaining data
management systems related to the groundwater quantity program. Annual costs for those positions and other related
administrative costs are currently about $387,000.

Future Needs

The current administrative costs related to implementing the groundwater quantity program are expected to continue.
It is also anticipated that additional staff will be needed to implement recommendations contained in the 2006 GAC
Report to the legislature. The highest existing priority staffing needs relate to grants management activities and data
systems management, at an annual cost of approximately $140,000.

7.2.2 Research and Monitoring

Past Expenditures

The DNR has supported limited research activity with funds generated through the fees enacted by Act 310 over the
past two years. Several studies related to inventorying springs in various parts of the state were funded and have been
completed. Annual allotments have been established at $100,000 each year for research and monitoring purposes and
approximately $138,000 has been expended over the last two fiscal years. Additional research should be encouraged
through continued funding.

Future Research and Monitoring Needs

The Committee recognizes two future research and monitoring projects as being of high priority. For the first project,
the DNR would, as proposed in Section 3.5.1, update the existing information in the Wisconsin Wildlife Federation
springs database by conducting extensive field verification activities at all springs with historic flow of at least 0.25
cfs. The DNR has estimated the approximate cost of this 2-year inventory to be approximately $250,000.
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For the second project, the DNR would propose to improve the state’s comprehensive groundwater monitoring
network. The 2006 Groundwater Advisory Committee Report to the Legislature recognized the importance of this
program:

A comprehensive groundwater monitoring program is an essential component in an effective statewide
groundwater management strategy. The existing groundwater monitoring network jointly coordinated by the
Wisconsin Geological & Natural History Survey and the U.S. Geological Survey generates valuable
information and could serve as a sound foundation but, to be truly effective, the monitoring and data
management systems need to be enhanced.

The Wisconsin Geological & Natural History Survey, U.S. Geological Survey and DNR have identified specific needs
and opportunities regarding the monitoring network. Establishing observation wells in specific areas of interest such
as the Groundwater Management Areas and areas suggested as Groundwater Attention Areas in addition to filling
other identified gaps in the network could require expenditures in excess of $100,000/year over the next six years.
Improvement of the groundwater monitoring network is recognized to be of high priority and funding should be made
available at the DNR’s discretion as opportunities to add to the network arise.

A third research project has also been discussed. At the time Act 310 was developed, it was contemplated that, in
addition to the statewide observation well network, additional shallow groundwater monitoring wells in combination
with surface water monitoring stations are necessary. Information generated from these sites is needed to assess
impacts from high capacity wells on sensitive surface water resources protected under Act 310. In addition, the
information generated concerning surface water and groundwater interactions would be useful in establishing
“reference flows” for purposes of implementing proposed Ch. NR 820. The fiscal estimate developed for Act 310
projected the costs for developing, operating and maintaining this groundwater/surface water monitoring system to be
$477,000. While this element of the monitoring program is important, it is a third priority following the springs
inventory and the additions to the statewide groundwater monitoring network.

7.2.3 Local Aid and Mitigation

Act 310 specified that the portion of the revenues not designated for program administration or research/monitoring
activities were to be used for groundwater mitigation and local assistance. In accordance with s. 281.34(8)(d), if the
DNR orders an owner of a high capacity well that is located within a groundwater protection area to mitigate the
impacts of the well, the DNR must provide funding for the full costs of mitigation. Act 310 also directs the DNR to
assist local units of government within groundwater management areas by providing funding for research and funding
related to groundwater management.

It is difficult to accurately predict the costs associated with mitigation as they would be extremely variable depending
on the nature of the well that must be mitigated and the extent of mitigation deemed necessary. Costs could
realistically range from several thousand dollars to several million dollars. Given that mitigation of wells within
groundwater protection areas ordered by the DNR must be fully funded, there is little likelihood that significant
mitigation activities will be ordered.

Significant financial support from the state will be required if local governmental units are expected to effectively
collaborate. The fiscal estimate prepared for Act 310 projected aid to local governments within groundwater
management areas would cost approximately $1 million per year. These expenditures will not be realized for several
years, but once substantive requirements pertaining to groundwater management areas are in place, the demand for
local aid and assistance will certainly increase.

The Committee recognizes that increases in appropriations related to administration and research/monitoring to meet
high priority needs will result in less money accumulating in the Local Aid/Mitigation appropriation. However, these
activities are important in meeting the goals of Act 310. The Committee supports reasonable efforts of the DNR to
exercise its discretion to seek increased appropriations related to administration and research/monitoring as high
priority needs are identified. Such increases, however, should not reduce the amount of funds available in the local
aids/mitigation appropriation to a level that is insufficient to meet the anticipated needs of local governments at such
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time that the recommendations in the 2006 Groundwater Advisory Committee Report to the Legislature are
implemented.

7.3 Fiscal Implications of Committee Recommendations and Proposed Options

The recommendations and proposed options contained in this report have varied degrees of funding implications.
Some would require substantial increases in DNR resources while others would have minor or no fiscal impact. The
Committee did not attempt to quantify these impacts in significant detail. Rather, they are discussed in general terms.

The fiscal impact associated with the recommendation presented in Subsection 1.3.1 (Statewide Water Policy) and the
proposed option in Subsection 1.3.2 (Water Conservation) are difficult to assess at this time. The recommendations
and proposed options call for broad statewide policy initiatives and efforts to attribute fiscal impacts to these
statements would be highly speculative.

Of the proposals presented in Section 2.2 pertaining to groundwater protection areas, the proposed option requiring
hydrogeologic analysis of all high capacity well applications (section 2.2.2) would result in the greatest fiscal impact.
This is the case because it would require additional DNR resources in order to be implemented. The options described
in Sections 2.2.3 (Expanded GPA) and 2.2.4 (Expanded scope of protected waters) would also require additional
resources but would be of less significance. The proposed option presented in Section 2.2.1 would have no additional
fiscal impact since it maintains the current regulatory structure.

Proposed option 3.5.3, advocating lowering the flow criteria for springs and eliminating the flow duration requirement,
would have the greatest fiscal impact of the proposals pertaining to springs. This proposal would require additional
DNR review staff to verify conditions of springs and assess potential impacts. Proposed option 3.5.1 (Updated Springs
Inventory) would require a short-term and relatively finite expenditure of funds to complete the inventory and could
have additional fiscal impacts related to implementation of future policy decisions. Proposed option 3.5.2 would have
minor fiscal impacts as it maintains the current springs definition but adds an additional element to the review process
that allows for consideration of economic impacts.

Of the two proposed options in Section 6.2, proposed option 6.2.2(Changes to NR 820) would have the greatest fiscal
impact. This proposal would require substantial rule-making and would also require additional DNR review staff
resources. The direct fiscal impacts associated with proposed option 6.2.1 (Regular Legislative Review of Act 310)
are unknown. It is uncertain what level of information would be necessary to support the regular legislative reviews
contemplated in the proposal.

If the legislature pursues any of the Committee’s recommendations or proposed options as part of future legislation, a
detailed fiscal estimate would be prepared at that time.

7.4 Funding Options

As noted above, if implemented, several of the Committee’s recommendations and proposed options would require
additional resources. More discussion needs to occur if the recommendations or proposed options are acted upon by
the legislature. The Committee did not attempt to identify preferred funding options. A brief listing of possible
sources is:

Additional General Purpose Revenue funding

Statewide Fees — new fees and/or increases in existing fees
Targeted groundwater management area fees

Allow for cost-sharing or other mitigation funding alternatives.
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Chapter 8 Closing

2003 Wisconsin Act 310 represents a significant and important initial step in achieving integrated water
management in the State. The law provides an added level of environmental protection for trout streams,
outstanding resource waters, exceptional resource waters and springs by ensuring that high capacity wells sited
in close proximity to these resources are evaluated and attendant impacts reduced as part of the high capacity
well approval process. Further work remains to build upon the initial improvements in groundwater
management provided under Act 310.

The recommendations and alternatives discussed in this report, along with the recommendations in the Committee’s
2006 Report should serve as a solid foundation for future deliberations to modify and enhance the existing regulatory
framework. Information and data collected through continued implementation of Act 310 along with results of
ongoing research and monitoring activities will also be critical for effective discussions.

The Committee believes that it has satisfied all of the elements of its statutory charge. While the issues addressed by

the Committee have been challenging and complex, the Committee was successful in formulating workable solutions
to many of them. This collaborative approach between diverse stakeholders should continue.
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2003 Assembly Bill 926

Date of enactment: April 22, 2004
Date of publication®: May 6, 2004

2003 WISCONSIN ACT 310

{(Vetoed in Part)

AN ACT w0 repeal 28117 (1) to amend 23.11 (5), 281.35 (1) (a), 281.35 (1) (b) 2., 281.35 (4)(a) 2., 281.35(4) (b)
{intro.), 293,65 (3) and 299.05 (2) (b); and fe create 20,370 (4) (cg), 20,370 (4} (ch), 20.370 (6) (eg), 281.34 and
281.35(4) (a) 2m. of the statutes; relating to: regulation of high capacity wells, notification of well construction,
groundwater quantity management, granting rule-making authority, and making appropriations,

The people of the state of Wisconsin, represented in
senate and assembly, do enact as follows:

SecTioN 1. 20,005 (3) (schedule) of the statutes: at the appropriate place, insert the following amounts

for the purposes indicated:

20370 Natural resources, department of
(4) WATER
icg) Groundwater quantity administration
(ch) Groundwater quantity rescarch

SecTiow 2. 20.370 (4) (cg) of the statutes is created
o read:

20370 (4) (cg) Croundwaier quantity adminisira-
fion. From the general fund, from the moneys received
under s. 281.34, the amounts in the schedule for the
administration of the program under s, 281,34,

SecTioN 3. 20 370 (4) (ch) of the statutes 1s created
to read:

20370 (4) (ch) Growndwater quaniity research.
Biennially, from the general fund, from the moneys
received under s. 281 34, the amounts in the schedule for
groundwater research and monitoring under s. 281 .34
(1.

200304 2004-05
PR A -0~ -0~
PR B -0- -0-

SEcTioN 4. 20.370 (6) (eg) of the statutes is created
to read:

20,370 (6) (eg) Crowndwater mitigation and local
assistemce. All moneys received under 5. 281,34 not
appropriated under sub. (4) (cg) or (ch) for mitigation
under s, 281.34 (8) (d) and (%) (d) and funding to local
governmental units under s, 28134 (9) (b).

SeEcTion 5. 23,11 (5) of the statutes is amended to
read:

23.11 (5) The department may require an applicant
for a permit or statutory approval which the department,
by order, may grant, to submit an environmental impact
report if the area affected exceeds 40 acres es the esti-

# Section 991,11, WISCONSIN STATUTES 200102 : Effective date of acts. “Everv act and every portion of an act enacted by the legislature over
the governor’s partial veto which does not expressly prescribe the time when it takes effiect shall take effect on the day after its date of publication
as designated” by the secretary of state [the date of publication may not be more than 10 working days after the date of enactment ).
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mated cost of the project exceeds $25,000_or the appli-
cant 18 requesting approval for a high capacity well

Secon 6. 281,17 (1) of the statutes is repealed.

SECTION 7. 281,34 of the statutes is created to read:

28134 Groundwater withdrawals, (1) DEFINI-
TIONS. In this section:

{a) “Groundwater protection area” means an area
within 1,200 feet of any of the following:

I. An outstanding resource water identified under s.
281.15 that is not a trout stream.

2. An exceptional resource water identified under s.
281.15 that is not a trout stream.

3. A class I, class 11, or class 111 trout stream, other
than a class I, class 11, or class 111 trout stream that is a
farm drainage ditch with no prior stream history, as iden-
tified under sub. (8) (a).

(b) “High capacity well” means a well that, wgether
with all other wells on the same property, has a capacity
and rate of withdrawal of more than 100,000 gallons per
day.

(¢} “Local governmental unit™ means a city, village,
town, county, town sanitary district, utility district under
s. 66 0827 that provides water, public inland lake protec-
tion and rehabilitation district that has town sanitary dis-
trict powers under s. 33.22 (3), joint local water authority
created under s. 66.0823, or municipal water district
under s. 19822

(d) “Owner” means a person who owns property on
which a well is located or proposed to be located or the
designated representative of such a person.

(e} “Potentiometric surface” means a measure of
pressure of groundwater in an aquifer based on the level
to which groundwater will rise in a well placed in the
aquifer,

() “Spring” means an area of concentrated ground-
water discharge occurring at the surface of the land that
results in a flow of at least one cubic foot per second at
least 80 percent of the time,

{g) “Water loss™ means a loss of water from the basin
from which it is withdrawn as a result of interbasin diver-
sion or consumptive use or both.

(h) “Well” means any drillhole or other excavation or
opening deeper than it is wide that extends more than 10
teet below the ground surface and is constructed for the
purpose of obtaining groundwater,

{2) APPROVAL REQUIRED FOR HIGH CAPACITY WELLS.
An owner shall apply to the department for approval
before construction of a high capacity well begins, No
person may construct or withdraw water from a high
capacity well without the approval of the department
under this section or under s. 281.17 (1), 2001 stats. An
owner applying for approval under this subsection shall
pay a fee of $500,

{Zm) TEMPORARY DEWATERING WELLS. The depart-
ment shall issue a single approval under sub. (2) for all
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high capacity wells constructed for one project, as deter-
mined by the department, for temporary dewatering of a
construction site, including a construction site for a
building, road, or utility, The department shall provide
for amendments to a project under this subsection. A per-
son applying for approval of high capacity wells for a
project under this subsection is only required to pay one
500 fee.

(3) NOTIFICATION REQUIRED FOR OTHER WELLS. An
owner shall notify the department of the location ofa well
that is not a high capacity well before construction of the
well begins. An owner notifying the department under
this subsection shall pay a fee of 550

{4) EnvironNmENTAL REVIEW. (a) The depariment
shall review an application for approval of any of the
following using the environmental review process in its
rules promulgated under s, 1.11 applicable to an action
that normally does not have the potential to cause
significant environmental effects, normally does not
significantly affect energy usage, and normally does not
involve unresolved conflicts in the use of available
resources:

I. A high capacity well that is located in a groundwa-
ter protection area.

2. A high capacity well with a water loss of more than
95 percent of the amount of water withdrawn.

3. A high capacity well that may have a significant
environmental impact on a spring,

(b} 1L, under sub. ( 5} (b), {c), or (d), the department
requests an environmental impact report under s, 23 11
{ 5) for a proposed high capacity well, the department may
only request information in that report that relates to the
decisions that the department makes under this section
related to the proposed high capacity well.

{3) STANDARDS AND CONDITIONS FOR APPROVAL. (&)
Public water suppii 11 the department determines that a
proposad high capacity well may impair the water supply
of a public utility engaged in fumishing water to or for the
public, the department may not approve the high capacity
well unless it is able to include and includes in the
approval conditions, which may include conditions as to
location, depth, pumping capacity, rate of flow, and ulti-
mate use, that will ensure that the water supply of the pub-
lic utility will not be impaired.

(b} Groundwater protection area. 1. Except as pro-
vided in subd. 2., i the department determines, under the
environmental review process in sub. (4), that an envi-
ronmental impact report under s, 23,11 (5) must be pre-
pared for a proposed high capacity well located in a
groundwater protection area, the department may not
approve the high capacity well unless it is able to include
and includes in the approval conditions, which may
include conditions as to location, depth, pumping capac-
ity, rate of flow, and ultimate use, that ensure that the high

Vetoed
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capacity well does not cause significant environmental
impact.

2. Subdivision 1. does not apply to a proposed high
capacity well that is located in a groundwater protection
area and that 1s a water supply for a public utility engaged
in supplying water to or [or the public, if the department
determines that there is no other reasonable alternative
location for a well and 1s able to include and includes in
the approval conditions, which may include conditions as
to location, depth, pumping capacity, rate of flow, and
ultimate use, that ensure that the environmental impact of
the well is balanced by the public benefit of the well
related to public health and safety.

(c} High water loss. 1t the department determines,
under the environmental review process in sub. (4), that
an environmental impact report under 5. 23,11 {5) must
be prepared for a proposed high capacity well with a
water loss o' more than 95 percent of the amount of water
withdrawn, the department may not approve the high
capac ity well unless 1t 1s able to include and includes in
the approval conditions, which may include conditions as
to location, depth, pumping capacity, rate of flow, and
ultimate use. that ensure that the high capacity well does
not cause significant environmental impact.

(dy fmpact on a spring. 1. Except as provided in
subd. 2. if the department determines, under the environ-
mental review process in sub. (4), that an environmental
impact report under s. 23.11 (5) must be prepared for a
proposed high capacity well that may have a signilicant
environmental impact on a spring, the department may
not approve the high capacity well unless it 15 able to
include and includes in the approval conditions, which
may include conditions as to location, depth, pumping
capacity, rate of flow, and ultimate use. that ensure that
the high capacity well does not cause significant environ-
mental impact.

2. Subdivision 1. does not apply to a proposed high
capacity well that may have a significant environmental
impact on a spring and that is a water supply for a public
utility engaged in supplying water to or for the public, if
the department determines that there is no other reason-
able alternative location for a well and is able o include
and includes in the approval conditions, which may
include conditions as to location, depth, pumping capac-
ity, rate of flow, and ultimate use, that ensure that the
environmental impact ot the well is balanced by the pub-
lic benefit of the well related to public health and safety.

(ey AN high capacity wells, 1. 1fs. 281 35 applies to
a proposed high capacity well, the department shall
include in the approval conditions that ensure that the
high capacity well complies with 5. 281,35,

2. The department shall include in the approval for
each high capacity well requirements that the owner
identify the location of the high capacity well and submit
an annual pumping report.

tad
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(6) PREEXISTING HIGH CAPACITY WELLS. {a) The
owner of a high capacity well for which the department
issued an approval under s. 28117 (1), 2001 stats., shall
provide to the department information concerning the
location of the well and an annual pumping report.

(b} The department shall promulgate rules specifying
the date and method by which owners of high capacity
wells shall comply with par. {a).

(7) MODIFYING AND RESCINDING APPROVALS FOR HIGH
CcAPACITY WELLS. The approval of a high capacity well
issued under this section or under s. 281.17 (1), 2001
stats., remains in effect unless the department modities or
rescinds the approval because the high capacity well or
the use of the high capacity well is not in conformance
with standards or conditions applicable to the approval of
the high capacity well.

(8) GROUNDWATER PROTECTION AREAS (a) The
department shall promulgate rules identifying class I,
class I1, and class I trout streams for the purposes of this
section. The department shall identity as a class [ trout
stream a stream or portion of a stream with a self—sustain-
ing population of trout. The department shall identify as
a class I trout stream a stream or portion of a stream that
contains a population of trout made up of one or more age
groups, above the age one vear, in sufficient numbers to
indicate substantial survival from one year to the next but
in which stocking is necessary to fully utilize the avail-
able trout habitat or to sustain the fishery, The depart-
ment shall identily as a class [11 trout stream a stream or
portion of a stream that has marginal trout habitat with no
natural reproduction ol trout occurring, requiring annual
stocking of trout to provide trout fishing, and generally
without carrvover of trout from one year to the next. In
the rules under this paragraph. the department shall iden-
tify any class 1. class 11, or class 111 trout stream that is a
tarm drainage ditch with no prior stream history.

{b) The department shall create accurate images of
groundwater protection areas.

(¢} A person who proposes to construct a high capac-
ity well may request the department to determine whether
the proposed location of the high capacity well is within
a groundwater protection area.

{d} The department shall administer a program to
mitigate the etfects of wells constructed betore the eftec-
tive date of this paragraph .... [revisor inserts date], that
arc located in groundwater protection arcas. Mitigation
may include abandonment of wells and replacement of
wells, it necessary, and management strategies. Under
the mitigation program, the department may order the
owner of a well constructed before the effective date of
this paragraph ... [revisor inserts date], that is located in
a groundwater protection area to undertake mitigation
but only if the department provides funding for the full
cost of the mitigation, except that full funding is not
required il'the department is authorized under ch. 280 o
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require the well to be abandoned because of issues
regarding public health.

{?) GROUNDWATER MANAGEMENT AREAS, (a) The
department shall, by rule, designate 2 groundwater man-
agement areas including and surrounding Brown County
and Waukesha County consisting of the entire area of
each city, village, and town at least a portion of which is
within the area in which, on the effective date of this para-
graph ... [revisor inserts date|, the groundwater potentio-
metric surface has been reduced 150 feet or more from
the level at which the potentiometric surface would be if
no groundwater had been pumped.

(b} The department shall assist local governmental
units and regional planning commissions in groundwater
management areas designated under par. (a) by providing
advice, incentives, and funding for research and planning
related to groundwater management.

(c) If the groundwater advisory committee created
under 2003 Wisconsin Act ___ (this act), section 15 (2) (b)
does not issue the report under 2003 Wisconsin Act ...
(this act), section 15 (2) () by January 1, 2007, the
department shall promulgate rules using its authority
under ss. 281.12 (1yand 281.35 to address the manage-
ment of groundwater in groundwater management areas.

(d) If the department promulgates rules under par. (c)
and the rules require mitigation in the same or a similar
manner as under sub. (8) (d), the department may not
require mitigation for a well under the rules unless the
department provides funding for the full cost of the miti-
gation, except that full funding is not required if’ the
department is authorized under ch. 280 to require the well
to be abandoned because of issues regarding public
health.

(10) RESEARCH AND MOMNITORING To aid in the
administration of this section the department shall, with
the advice of the groundwater coordinating council, con-
duct monitoring and research related to all of the follow-
ing:

(a) Interaction of groundwater and surface water,

(b) Characterization of groundwater resources.

(c) Strategies for managing water.

SecTion 8. 281.35 (1) (a) of the statutes is amended
to read:

281.35 (1) (a) “Approval” means a permit issued
under s. 30.18 or an approval under s. 281.17 (1)_2001
stats . or s 281 34 or 281 .41.

SecTion 9. 281.35 (1) (b) 2. of the statutes is
amended to read:

281.35(1)(b) 2. If subd. 1. does not apply, the highest
average daily water loss over any 30—day period that is
reported to the department or the public service commis-
sion under sub. (3) (c) ors. 30,18 (6) (c), 196,98, 28437
28134 or 281 41 ors 281.17(1), 2001 stats.

Secion 10, 28135 (4) (a) 2. of the statutes is
amended to read:
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281.35 (4) (a) 2. A person who is operating a well
under an approval issued under 5. 28117 (1) ewheis
betoreconstraerre- o rskdhre el 2001 stats

Secrion 11, 281.35 (4) (a) 2m. of the statutes 1s
created to read:

281.35 (4) (a) 2Zm. A person who is operating a well
under an approval issued under 5. 281.34 or who is
required to obtain an approval under that section before
constructing a well.

SecTion 12, 281,35 (4) (b) (intro.) of the statutes 1s
amended to read:

281.35 (4) (b) (intro.) Before any person specified in
par. (a) may begin a new withdrawal or increase the
amount of an existing withdrawal, the person shall apply
to the department under 5. 30,18, 28334+ 281.34, or
281 .41 for a new approval or a modification of its exist-
ing approval il either of the following conditions applies:

SecTion 13. 293.65 (3) of the statutes 1s amended to
read:

293.65(3) WITHDRAWAL OF GROUNDWATER: DEWATER-
ING; PERMIT REQUIREMENTS. (a) An approval under s,
281748 281 34 s required to withdraw groundwater
or to dewater mines if the capacity and rate of withdrawal
ol all wells involved in the withdrawal of groundwater or
the dewatering of mines exceeds 100,000 gallons each
day. A permit under 5. 283.31 is required to discharge
pollutants resulting from the dewatering of mines.

(b} The department may not issue an approval under
5. 280 281,34 if the withdrawal of groundwater for
prospecting or mining purposes or the dewatering of
mines will result in the unreasonable detriment of public
or private water supplies or the unreasonable detriment
of public rights in the waters of the state. No withdrawal
of groundwater or dewatering of mines may be made to
the unreasonable detriment of public or private water
supplies or the unreasonable detriment of public rights in
the waters of the state.

Secrion 14, 29905 (2) (b) of the statutes is amended
to read:

299.05(2) (b) Approvals under s, 28471 281.34

SECTION IS, Nonstatutory provisions,

{2) GROUNDWATER ADVISORY COMMITTEE.

{a) In this subsection:

1. “Groundwater protection area™ has the meaning
given insection 281.34 (1) (a) of the statutes, as created
by this act.

2. “High capacity well” has the meaning given in sec-
tion 281.34 (1) (b) of the statutes, as created by this act.

3. “Local governmental unit™ has the meaning given
in section 281.34 (1) (¢) of the statutes, as created by this
act,

4. “Spring” has the meaning given in section 281.34
(1} (1) of the statutes, as created by this act.
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5. “Water loss” has the meaning given in section
281.34 (1) (g) ol the statutes, as created by this act.

(b} There is created a groundwater advisory commit-
tee consisting of the following members:

1. Three persons appointed by the governor.

2. Four persons appointed by the speaker of the
asscmbly

3. Four persons appointed by the majority leader of
the senate.

3z One member appointed by the minority leader of
the assembly.

3r. One member appointed by the minority leader of
the senate.

4. The secretary ol natural resources or the secre-
tary’s designee.

{c) Each appointing authority under paragraph (b} 2.
and 3. shall appoint one member representing each of the
following interests:

- Industrial.
Agricultural.

. Environmental.
. Municipal.

{em} The governor shall appoint one member of the
groundwater advisory committee representing well drill-
ers. The governor, the minority leader of the assembly,
and the minority leader of the senate shall consult regard-
ing the other 4 appointees under paragraph (b) 1., 3g.. and
3r. to ensure that one represents each ol the interests
under paragraph (c) 1. to 4.

{d} The speaker of the assembly and the majority
leader of the senate shall each designate one appointee as
cochairperson of the groundwater advisory committee,

(e} No later than December 31, 2006, the groundwa-
ter advisory committee shall report to the standing com-
mittees of the legislature with jurisdiction over environ-
mental matters, in the manner provided in section 13.172
(3} ol the statutes, recommendations [or legislation to
address the management of groundwater in the following
areas, and administrative rules to implement the legisla-
tion:

1. Groundwater management areas, as designated
under section 281,34 (9) (a) of the statutes, as created by
this act.

2. Other areas of the state in which the withdrawal of
groundwater over the long term adversely affects the
availability of water for use or adversely affects water
quality due to the etfects of drawdown of the groundwa-
ter and in which there is a need for a coordinated response
among the state, local governmental units, reglonal plan-
ning commissions, and public and private users of
groundwater to address the effects on groundwater avail-
ability or quality.

(I} The groundwater advisory committee shall rec-
ommend under paragraph (¢) a coordinated strategy for
addressing groundwater management issues by affected
local governmental units and regional planning commis-

R
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sions with the assistance of the department of natural
resources and other state agencies. The committee shall
include in its recommendations under paragraph (e) rec-
ommendations for amitigation program for groundwater
management arcas that 1s stmilar to the mitigation pro-
gram in section 281 34 (8) (d) of the statutes, as created
by this act. The committee shall also recommend under
this paragraph whether areas described in paragraph (e)
2. should be designated as groundwater management
areas and. once designated. how and when to remove the
designation of an area as a groundwater management
arca. The committee shall consult with attected local
governmental units in the preparation of the recommen-
dations under paragraph (e).

(2) The groundwater advisory committee shall
review the implementation of section 281.34 ol the stat-
utes, as created by this act. No later than December 31,
2007, the groundwater advisory committee shall report to
the standing committees of the legislature with jurisdic-
tion over environmental matters, in the manner provided
in section 13.172 (3) of the statutes, the resulis ol this
review and the committee’s recommendations for
changes in the regulation ol high capacity wells that are
in groundwater protection areas, that have a water loss of
95 percent or more, or that have a significant environ-
mental impact on a spring, and recommendations regard-
ing the defimtion of spring in section 281.34 (1) () ofthe
statutes, as created by this act. The committee shall
include in the report recommendations for statutory
authorization for groundwater management strategies
that permit adaptation of the regulation of high capac ity
wells as relevant information becomes available or
groundwater conditions change. The committce shall
include in the report recommendations regarding the
potential for the use of gencral permits tor high capacity
wells and recommendations regarding the factors to be
considered by the department of natural resources in
determining whether a high capacity well causes signifi-
cant environmental impact for the purposes of section
281 34 of'the statutes, as created by this act

(h} The department of natural resources shall staff
and provide funding for the groundwater advisory com-
mittee.

(i} The groundwater advisory committee terminates
on December 31, 2007

(3) IDENTIRICATION OF GROUNDWATER PROTECTION
ArReAS. Notwithstanding section 281.34 (1) (a) 3. of the
statutes, as created by this act, until the effective date of
the rules promulgated under section 281.34 (8) (a) of the
statutes, as created by this act, or the first day of the 19th
month beginning afier the effective date ol this subsec-
tion, whichever is later. the department shall identify
which streams are class 1. class 1L or class 111 trout
streams, other than class 1, class 11, or class 111 trout
streams that are farm drainage ditches with no prior
stream history. for the purpose of identifying groundwa-
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ter protection areas using sections NR 10210 and 10211, Secrion 16, Initial applicability,

Wisconsin Administrative Code, the wversion ol the (1) Higi capacity weLLs. The treatment of sections
department’s publication Wisconsin Trout Streams pub- 28117 (1) and 281.34 (2) of the statutes first applies to
lished most recently before the eflective date of this sub- an application for approval of a high capacity well that is
section, and the information available to the department received by the department of natural resources on the
concerning farm drainage ditches. day after the elfective date of this subsection.
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Chapter NR 820

GCROUNDWATER QUANTITY PROTECTION

Subchapier | — General Proyvisions

ME B0 10 Purpose,

MR B2 11 Applicability

MR B0 Delinitions.

ME 820,13 High capaeity wells anmual pumping repors .
Subchapter I — Groondwater Management Areis

MR SO0 Growndwaler management area designation

Subchapter T — Enyirvnmental Beview of High Capacity Well Applications
MR E20.29  Review periods.

ME K203 High capacity wells i gmowndwaler protecion ancas
ME 203 High capacity wells near springs.

ME 82032 Projects with high water lass .

MR £20.33 Public wtility wells,

Subchapter | — General Provisions

NR 820.10 Purpose. The purpose of this chapteris to des-
igmite areas of the state, consistent with s, 281,34 (9] (a), Stats,,
m which impacts from groundwater drawdown and pumpage are
such that regional planning and management s necessary 1o
avord, mmimize and manage future vmpacts, This chapier also
establishes review criteria applicable to high capacity well
applications mvolving wells situated near springs, trout streams,
outstanding resource waters, and excepiional resources waters,

and invelving groundwater withdrawals with high water loss.
History: CROG—121: v Register Augost 2007 N, 6240, of £, 9—1-2007,

NR 820.11 Applicability. This chapter applies o all coun-
ties, cities, towns, villages, unlity distriets under s, 66,0827,
Stats., that provide water, public inland lake protection and reha-
bilitation districts that have town sanitary district powers under s.
33.22(3), Stats,, jomnt water authorines created under s, 66,0823,
Stats., and mumicipal water districts under s, 198,22, Stats, This
chapter also apphies to persons who are owners of high capacity
wells and high capacity well systems including persons that pro-
pose o construct a high capacity well,

History: CROG-121: er Register August 2007 No, 6240, eff, 912007,

NR 820.12 Definitions. In this chapter:

(1) “Approval” means an approval i1ssued by the department
under 5. 281,17 (1), 2001 Stats., s. 281,34 (2) or 281.41, Stats.,
prer te construction of a high capacity well.

(2) “Class | trout stream”™ means a stream, portion of a stream
or a farm dramage ditch with a prior stream history that contaims
a self—sustaining population of trout and 15 classified as such in
Wisconsin Department of Natural Resources publication PUB—
IFH-806 2002, Wisconsin Trout Streams, Farm drainage ditches
that support self-sustaining populations of trout but do not have
a pror stream history are not trout streams for purposes of this
chapter.

Mt ('opl.:s ol this document may be obtained from the Department of Natural
Resources, Bureaw of Fisheries Manogement md Habitat Protection, 101 South Web-
ster Strect, Matwral Besources Bulding, PO Box 7921, Madison, Wisconsin
51077921

(3) “Class 2 trout stream’™ means a stream, portion of a stream
or a farm drainage ditch with a prior stream history that contains
a population of trout made up of one or more age groups, above
the age ome vear, m sufficient numbers to indicate substantial sur-
vivil from one vear to the next, but in which stocking is necessary
to fully utilize the avalable trout habitat or to sustam the fishery
and 1s classified as such i Wisconsin Department of Natural
Resources publication PUB—FH—806 2002, Wisconsin Trout
Streams. [Fanm drainage ditches that meet these critena but do not
have a prior stream history are not trout streams for purposes of
this chapter.

(4) “Class 3 trout stremn”™ means a stream or portion of a
stream that has margimal trout habrtat with no natural repreduction
of trout cccumng, requirmg annual stocking of wout o provide

trout fishing, and generally without carryover of wout from one
vear to the next and is classified as such in Wisconsin Department
of Natural Resources publication PUB- FI1- 806 2002, Wisconsin
Trout Streams. Farm dramage ditches that meet these critena but
do not have a prior stream history are not trout streams for the pur-
pose of this chapter,

(5) “Consumptive use coefficient” has the meaning specified
in s, NR 142,02 (4,

Maote: s MR 14202 {4 delines “conswnplivg we coelTicient™ 1o mean “a constan
mumerical measure, as determinad under = NE 14204 (11 to (4 which is wsed 10
detennine the consumptive e portion of afacilinn’s withdrwal”

(6) “Depurtment” means the department of natural resources,

(7) “80% excesdance flow™ means the flow ina stream that,
based on statistcal probability, will be exceeded 80% of the time
on an annual hasis.

(8) “Groundwater management area” means a multi—jurisdic-
tional area including towns, cities, villages and counties within
which the level of the groundwater potentiometric surface in any
of its underlving aquiters has been reduced by 150 feet or more
trom the level at which the potentiometric surface would be if no
groundw ater withdrawals had eccurred.

(9) “Groundwater protection area” has the meaning specified
ins. 28134 (1) (a). Stats.

Maote: s ZR134 (1) {a) Stals | defines “growdwaler proteciion arca™ o mean “m
areawithin | 200 fed of any of the lallowing:

da) An ovtstanding wesowrce waler identified vnder =0 28115 ihai s nol a irowl
stncam

(b1 An excoptional rsource water identificd under =0 281015 that is not o trout
slmam.

fe) Aclass 1 class 2, or elss 3 trout stream, other than a class 1. class 2, or class
2 ot stream that 15 a fann drinage ditch with no prior stream history as dentificd
wmder sub, (%) {a)

(10) “High capacity property™ has the meaning specified in s.
NRB12.07(52)

Mote: s MR E1207 (33) defines “lagh capacity property ™ 1o mean “one property

on which a kigh capacity well syslem exists oris 1o be construcied ™
(11) “High capacity well” has the meaning specified in s
28134 (1) (b, Stats.

Maote: s 2RE3D ), Stns, detines “high capacity well™ 1o ameain “awell that,
together with all ather wells on the same property, has 2 capacity of mare than
LOELO0G) gallons per day.™

(12) “High capacity well system™ has the meaning specitied
m s, MR 81207 (53]

Note: s MR ELEAT (53] defines “lgh capacity well system™ fo mean “one ar mone
wells, drillloles, armine shafis wsed or o be wed (o witldraw walar for my purnpose
on one praperty, i the wial pumping or flowing capacity of all wells, drillholes or
mine shafis an one propeny is 70ar maore gallons per minwic based on the punp cwrve
ol the lowest system pressure setting, or based on the Tlaw rate.™

(13) “Local governmental unit™ has the meaning specified in
5. 28134 (1) (c), Stats.

MNote: s 28134 (1), Stats., defines “local governmental wil” to mean a “city,
village, town, county, town samitary district, vhlity district wnder s, 66 0827 that pro-
vides water, public inland lake protection and rehabilitation disingt That has towon san-
wary distnet powers under 5. 33 22 (3], joind local water authority created wnder s
(o 23 or municipal water distriet under s, 198 22

. _E‘:;‘:l {'_";Jnc property” has the meamng specified m s, NR
207 (ha),

Register, August, 2007, Mo, L0
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Mote: s MR BL2 07 (68) defines “one propert™ o e “all conliguows Land con-
imlled by one owner, lessee, ar amy other persan having a possessony interest. Lands
under sing le ownership bisected by laghways or raiload ng M—of—ways are consid-
ered conliguous.”™

{(15) “Owner™ has the meaning specified m s, 281.34 (1) d),
Stats.

MNote: = 28134 { Ddd ), Stats. defines “ovwner lo mean “a person who owns prop-
ety on wlach awellis located or praposed 10 be lozated or the designated represanta-
tive ol thal pemsain ™

{18) “Potentiometric surface™ has the meaning specified in s.
28134 (1) (@), Stats,

Mote: s 2813401 (e, Stats., delines “polentiomeiric surlace™ lo mem “amea-
sure of pres sure of growndwater i an squifer based onthe level 1o which g oundwater
will nise moa well placed i the aguifer”

(17) “Prior stream history™ means a determination made by
the department that an artificial waterway or a portion of such
waterway was originally a navigable stream before it was ditched
or charmehzed.

(18) “Reconstruction”™ has the meaning specified m s, NR
81207 (85),

Note: = NE 81207 (83 defines “reconstruction” (o mean “modifving the ariginal
caonstruction of awell Reconstroction imcledes, but 15 not limited to deepening, lin-
i, installing or replacing a screen, endemepming, hvdrofacturing and blasting ™

(19) “Significant adverse environmental impact”™ means alter-
ation of groundwater levels, groundwater discharge, surface
water levels, surface water discharge, groundwater temperature,
surface water temperature, groundwater chemistry, surface water
chemistry, or other factors to the extent such alterations cause sig-
nificant degradation of environmental quality including biologi-
citl and ecological aspects of the atfected water resource.

{20) “Spring” has the meanmg specified in s, 281,34 (13(0,
Stats.

Nove:s s 28034 (1D, Stats., deflimes “spring™ o mean “an area ol concentrated
groundwater discharge occurning at the surface of the land that reselis in a Clow of at
least ane cubic Fool per second al least B{fw ol the time ™

(21) “Water loss™ has the meaning specified in s, 28134 (1)
{2), Stats,

Mote: s 2RL 34010l Stats defines “water lss™ tomean 3 loss ol waler o
the basin from which it 1s withdrawn as a result of interbasin diversion, as defined in
s L3S {1 g or consumptive wse or bath,”

(22) “Well™ has the meaning specitied in 5. 281.34 (1) (h),
Stats.

Noter 5 26124010 (b, Stas,, defines “well™ 1o mean “amy drillhale or other
exeavation or apening dogper Ui it is wide Dhat extends mae D 10 et belaw (e
gromnd surface and is constructed Tor the purpese of abtaning grouwndwater™

History: CROG—121: on Begister August 207 Mo, 6240 of £, 9—1-2007,

NR 820.13 High capacity wells annual pumping

reports. (1) Cwners of high capacity wells shall record pum-
page data on a monthly basis and shall report the imformation 1o
the department at no less than an annual frequency wsing methods
and forms provided by the department. Reports of annual pum-
page for a given calendar vear shall be submitted to the depart-
ment no later than the first day of March in the following calendar
vear.
) Note: Appropriate foms, desenphion of aeceptable estimation methadology and
reporting procedunes will be sentto owners of cach high capacity well each vear by
the department. Copies of these documents may be obtained from the Department
al Matwral Resowess, Bucaw of Dirinking Waler and Growmdwater, 101 South Web.
ster Sireet, Natwral Besources Buléing, PO Box 79210 Madison, Wisconsin
SATT-T92]

(2) Individual reports shall be prepared for any high capacity
wells with the capacity to withdraw water at a rate of 100,000 gal-
lons per day or more.

(3) ITone high capacity property does nol contam any single
high capacity well with an individual capacity to withdraw water
at a rate of 100,000 gallons per day or more, the annual pumpage
may be reported as a composite volume for the entire property
based on estimated water usage using a method prescribed by the
department.

(4) 1t one high capacity property contains high capacity wells
with individual capacity to withdraw water at g rate of at least
100000 gallens per day and lngh capacity wells with miamum
pumping capacity less than 100,000 gallons per dav, a composile

Register, August, 2007, Mo 632

pumpage volume based on estimated water usage using a method
prescribed by the deparment may be reported for those wells with
individual maximum pumping capacity less than 100,000 gallons
per day.

History: CR6—121: cr Repgister August 2007 N 6230, ¢ff 9-1-2007.

Subchapter Il — Groundwater Management Areas

NR 820.20 Groundwater management area desig-
nation. The areas specified in subs. (1) and (2) are designated as
groumdwater management areas.  Any local govermmental unit
contamed within these areas shall be considered to be part of the
groundwater management area unless it 1s exphicitly excluded in
sub, (1) or(2),

(1) Southeast Wisconsin Groundwater Management Area
consisting of the following:

(a) All of Kenosha county.

(b1 All of Milwaukee county.

(c) All of Gzaukee county,

{d) All of Racine county.

(e} All of Waukesha county,

(f) The portions of Walworth county consisting of the U.S.
Public Land Survey townships of East Troy, Spnng Pririe,
Lyons, Bloomfield, Linn and Geneva, with the exception of the
village of Williams Bay and aty of Elkhorn, and including the
poertion of the ULS, Public Land Survey township of Troy that
ncludes part of the Village of East Troy,

(g1 All of Washington county with the exception of the U.S.
Public Land Survey townships of Wayne and Kewaskum,

(2) MNortheast Wisconsin Groundwater Management Area
consisting of the following:

{a) All of Brown county.

(b1 The portions of Calumet county consisting of the LS. Pub-
lic Land Survey townships of Woodville and Harnson and the wil-
lage of Sherwood.

(¢} The portions of Qutagamie county consistung of the ULS,
Public Land Survey townships of Grand Chute, Van den Broek,
Buchanan, Freedom and Kaukauna, including the cines of Apple-
ton and Kaukauna and the villages of Kimberly, Combined Locks

and Little Chute.
Hisxtory: CH 6—121: o Begister August 2007 Mo, 6200, off, 9=1-207.

Subchapter [ — Envirommental Review of High
Capacity Well Applications

NR 820.29 Review periods. (1) HIGH CAPACITY WELLS
IN GROUNDWATER PROTECTION AREAS Unless another time period
15 specified by law, the department shall complete 11s review and
make a determination on all applications for approval of proposed
high capacity wells in groundwater protection areas within 63
business days after receipt of a complete application unless the
department notities the applicant under s. NR 82030 (4) {a) or (b)
that additional information is needed in order tor the department
to prepare an environmental assessment for the proposed high
capacity well,

(2) HiGH CAPACITY WELLS NEAR SPRINGS. Unless another time
penod 15 specified by law, the department shall complete its
review and make a determination on all applications for approval
of proposed high capacity wells near springs within 65 busiess
days atter receipt of a complete application unless the department
notifies the applicant under s, NR 820,31 (4) (a) or (b) that addi-
tional information 1s needed m order for the department to prepare
an envirommental assessment Tor the proposed high capacity well,

Hiswory: CRAO6G-121: o Register August 2007 No, 6240, ¢ff, 9-1-2007,

NR 820.30 High capacity wells in groundwater
protection areas. (1) Except as provided m sub. (2), an
application for approval of a high capacity well within a ground-

-All-
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water protection area shall be supplemented to include all of the
following mlommation:

{a) The name of each class |, 2 or 3 trout stream, outstanding
resource water or exceptional resource water that is located within
1,200 feet of the proposed well location.

Nove: Cutstanding, msowrce walers and excepiional msource walers are identilied
mss, ME L0210 mad 10211, Chapler NE 102 is availuble for viewing and printing
al the witernet site Tor the Wisconsin Legislature, Revisor of Statetes Burcaw:
Ity oo legis state wi usrshicode e nr 102 pdf. Paper copics of ¢l ME 1O may
be abtained from the Deparment of Matural Resources, Burem of Watershed Man-
agement, LU South Webster Street, Navral Resouwrces Building, PO Box 74921, Mad-
iwom, Wisgonsin 33707921

(bi The distance from each proposed high capacity well 1o the
class 1, 2 or 3 trout stream, outstanding resource water or excep-
tional resource water.

{c) I the potentially affected water body 1sa stream, a descrip-
tion of the stream channel at the point nearest to the proposed well
location cluding stream width, depth of water, publicly avail-
able mformation regarding seasonal flow and nature of the sub-
strate.

{d) If'the potentially affected water body 1s a lake or flowage,
a description of the lake or flowage necluding identification and
approximate Mows ol major inlets and outlets, surface area of the
luke or flowage, approximate elevation of the current lake or flow-
age level, analy sis of publicly available information pertaining o
historie lake level Muctuations, and nature of the lake bed,

(e) A deseription of all other wells on the high capacity prop-
erty mcluding location relative tothe class 1, 2 or 3 trout siream,
or outstanding or exceptional resource witer, maximum pumping
capacity, estimated actual annual pumpage for each well and fre-
quency of pumping Tor each well,

(f) A descripuon of the hvdrogeologic conditions in the vicin-
ity of the proposed well imcludmg Tow direction, groundwater
elevation, depth to groundwater, and a description of the aguifer
characteristics including approximate thickness of each aquifer.

() A discussion and analysis of alternative well locations and
feasibility of siting the high capacity well outside of the ground-
waler protection area,

(h) A determination by a registered professional engineer, reg-
1stered professional geologmst or registered professional hy drolo-
gist of the 80% exceedance flow for the stream and associated
water level at the location closest to the proposed well location.

(1) It the attected water body 1s a lake, a determmation by areg-
istered professional engineer, registered professional geologist or
registered professional hydrologist of the 80% exceedance flow
and associated water level for the pnmary surface water outlet and
the invert elevation of the primary surface water outlet.

(1) The appropriate consumptive use coetficient.

(2} (a) The department may approve a high capacity well as
descnbed in pars. (b) to{e) within a groundwater protection area
without preparing an environmental assessment 1£ 1t determimes
that construction and operation of the proposed well will not result
in significant adverse environmental impact. The information
specified under sub. (1) (h) to (J) is not required for a proposed
well if any of the conditions i pars. (b) to (¢) apply. Based on
information submitted by the applicant under sub. (1) and other
available information, the department may determine that supple-
mental mformaton and review 15 needed in order o 1ssue or deny
the necessary approval. The department shall include in any
approval issued using the standards under s. 281.34, Stats., condi-
tons toensure that the high capacity well will not result in signifi-
cant adverse environmental impacts to trout streams, outstanding
resource waters and exceptional resource waters. The conditions
may include but are not limited o conditions as 1o location, depth
of lower drillhole, depth interval of well screen, pumping capac-
ity, pumpage schedule, months of operation, rate of flow and con-
SCTVATION MEAsures,

(b The proposed high capacity well is a well that does not have
a pump capacity of greater than 20 gallons per mimute and the well
15 to be used solely for domestic purposes for a single residence.

{c) The proposed high capacity well is intended to be used for
purposes such as fire suppression and similar non—commercial,
non—imdustrial and non—agncultural imgation purposes, and the
well will onlv be used on a sporadic basis averaging less than 30
days each year and will generally operate for no more than 2 con-
secutive days.

{d) The high capacity well application is for reconstruction of
an existing high capacity well and the application does not seek
an increase in the approved pumping capacity of the well,

e) Thehigh capacity well application is for temporary dewa-
tering of a single construction site in unconsolidated deposits and
the duration of the project will not extend more than one constnic-
tion season.

(3) (a) The department may approve a proposed high capacity
well without completing an environmental assessment under ch.
NR 130 1f the proposed well 1s not a well descnbed m sub. (2)(b)
to (e) and the department determines that construction and opera-
tion of the proposed well will not result i significant adverse
environmental impacts to the stream or lake and at least one of the
conditions in subd, 1, 105,18 satisfied. Inmaking this determina-
tion, the department shall consider nmpacts caused by other wells
on the high capacity property and take into account actual or cur-
rent conditions of the Class 1, 2 or 3 trout stream, outstanding
FESOUICE water or exceptional resource water.

|. The potentially affected water body is a trout stream and
the proposed pumpimg capacity of the high capacity well 15 less
than 0% of the value for the 80% exceedance flow for the stream.

2. The potentially affected water body 1s an outstandmyg or
exceptional resource water that is a stream and the proposed
pumping capacity of the high capacity well 15 less than 10% of the
value for the 80% exceedance flow for the stream.

3. The potennally affected water body 1s an outstandmg or
exceptional resource water that is a lake with a surface outlet and
the proposed pumping capacity of the high capacity well 1s less
than 10% of the value for the 80% exceedance flow for the pri-
mary surface outlet from the lake.

4, The potentially affected water body 15 an outstandmg or
exceptional resource water that is a lake with a surface water outlet
and a surface area of at least 600 acres.

5. The potentially affected water body is an outstanding or
exceptional resource water that is a lake with a surface water out-
let, a surface area of less than 600 acres and the volume of water
that would be pumped from the well m 30 days of continuous
pumping at maximum capacity 1s less than 3% of the volume of
the lake.

{b) The department shall include in any approval issued using
the standards under s, 281,34, Stats., conditions to ensure that the
high capacity well will not result in significant adverse environ-
mental impacts to trout streams, outstanding resource waters and
exceptional resource waters. The conditions may include but are
not limited 1o conditions as w location, depth of lower drillhole,
depth interval of well screen, pumping capacity, pumpage sched-
ule, months of operation, rate of flow and conservation measures.
The department may also modity the approvals or place additional
conditions on the approvals of other previously approved wells on
the high capacity property Lo prevent significant adverse environ-
mental impacts.

(4) All of the following provisions shall apply to proposed
high capacity wells that are not included under sub. (3)(a) 1. to 3.
and proposed wells that satisfy the conditions under sub. (3) (a)
I. to 5. but for which the department has determined that the pro-
posed well may have a significant adverse environmental impact

Remister, August, HI07, Mo, (10
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on the trout siream, outstanding resource water or exceptional
resource water:

{a) The department shall notify the applicant that the proposed
high capacity well may have a significant impact on the stream or
lake and may require additional information concerming flow
characteristics of the affected stream or lake, site specific geo-
logic and hydrogeologic information and pertinent regional infor-
mition,

(b1 Within 65 business days of receipt of a complete applica-
tion, the department shall identify additional informational
requirements necessary to evaluate the proposed well and may
deterrmine that the applicant shall develop and submit an environ-
mental impact report in accordance with s, NR 150,25,

ic) Following receipt of the requested mformation, the depart-
ment shall prepare an environmental assessment i accordance
with the procedures of s, MR 150,22 and shall develop and publish
a news release in accordance with s, NR 15021,

{d) 1f the department determimes that operation of the proposed
high capacity well will not result in significant adverse environ-
mental impact on entical resources within the stream or lake and
other uses of the stream or lake, the department shall approve the
well and include in any approval issued using the standards under
5. 281.34, Stats., conditions to ensure that operation of the pro-
posed well will not cause significant adverse environmental
impact to critical aquatic resources or other existing uses of the
stream or lake. The conditions may include but are not limited to
conditions as to location, depth of casimg, depth of lTower drillhole,
depth mterval of well screen, pumping capacity, pumpage sched-
ule, months of operation, rte of flow, ultimate use and conserva-
ton measures, In the case of Class 1, 2 and 3 trout streams and oul-
standing or exceptional resource waters that contain warm water
sport fisheries, flow conditions in the stream shall be mamtained
such that the fish populations and cntical habitat are not adversely
affected.

(5) As part of an approval issued using the standards under s.
281.34, Stats., the department may require the owner of the high
capacity well to implement a monitoring plan to document stream
flow or lake level conditions in the vicinity of any well located
within a groundwater protection area and based on results of the
momtorm g program may revise the approval.

(6) The department may not issue an approval using the stan-
dards under s. 281.34, Stats., for a high capacity well within a
groundwater protection area unless it is able to include and
mcludes conditions that ensure that the well does not cause signifs
1eamt ad verse environmental nmpact.

(7) The department may order the owner of a ligh capacity
well constructed pnor to May 7, 2004 that 15 located m a ground-
witter protection area to mitigate the effects of the well, Mingation
may mclude abandonment of the well, replacement of the well, if
necessary, and management strategies, 1T mitigation 1 ordered,
the department shall provide funding for the full cost of the mitiga-
tion, except that full funding is not required if the department is
authorized under ch. 280, Stats., to require the well to be aban-
doned because of 1ssues regarding public health.

History: CRAG-121; cr, Register August 2007 No, 6241, off, 9-1-2007,

NR 820.31 High capacity wells near springs. (1) For
any application for approval of a high capacity well under s.
281.34, Smts., the department shall determine if there is a spring.
as defined in this chapter, lecated in the vicinity of the proposed
well.

(2) If the department determines that a proposed high capacity
well is located near a spring the department shall assess the pro-
posed well to determmme whether construction and operation of the
well will result in substantially reduced flow from the spning and
sigmificant adverse environmental mmpact to the sprmg. The
department shall consider the location of the well relative to the
spring, well construction details, information regarding consiruc-

Fegister, August, 2007, Mo 620

tion and operation of all other wells on the property, availlable
information concerning the geology and hydrogeology of the
area, historical flow data for the spring and other pertinent infor-
mation.

(3) Ifthe department determines that construction and opera-
tion of the proposed high capacity well will not result in a substan-
tal reduction in flow from the spring or result in significant
adverse environmental impact to the spring, the department may
approve the proposed well and shall inelude in any approval
issued using the standards under s. 281.34, Stats., conditions to
ensure that the well will not result in significant adverse environ-
mental impact to the sping. The conditions may imclude but are
not limited to conditions as to location, depth of casing, depth of
lower dnllhole, depth interval of well screen, pumping capacity,
pumpage schedule, months of operation, rte of flow, ultimate use
and conservation measures,

(4} All of the tollowing provisions shall apply to proposed
high capacity wells that are determined to reduce flow ina spring
such that sigmificant ad verse environmental mmpact to the spring
or related aguatic and terrestrial resources may result:

{a) The department shall notify the applicant that the proposed
high capacity well may have a significant adverse environmental
impact on a spang and may require additional imformation con-
cerming flow chamctenstics of the affected spnng, site—speafic
geologic and hydrogeologic imformation, a discussion and analy-
sis of alternative well locations, and pertinent regional informa-
Lo,

(b) Within 65 business days of receipt of a complete applica-
tion, the department shall identity additional informational
requirements necessary to evaluate the proposed well and may
determmime that the applicant shall develop and submit an environ-
mental mmpact repert m accordance with s, MR 130,25,

(c) Following receipt of the requested information, the depart-
ment shall prepare an environmental assessment in accordance
with the procedures of's. NR 150,22 and shall develop and publish
a news release m accordance with s, NR 150,21,

(d) If the department determines that operation of the proposed
high capacity well will not result in significant adverse environ-
mental impact to the spring and related resources, the department
shall approve the well and include in any approval 1ssued under
s, 281,34, Stats,, conditions to ensure that operation of the pro-
posed well will not cause sigmificant adverse environmental
impacts to the spnng or critical resources related to the spring,
The conditions may melude but are not Innited o condiions as to
location, depth of casimg, depth of lTower dnllhole, depth interval
of well screen, pumping capacity, pumpage schedule, months of
operation, rate of Tow, ulimate use and conservation measures,
The department may approve a proposed high capacity well that
is predicted to result in a reduction of flow in a sprng only if the
predicted reduction would not cause permanent and irreversible
impacts to the spring and related resources. The department may
not approve a proposed high capacity well that is predicted to
result in a reducnon in low trom a spnng such that the spring does
not flow at one cubic foot per second or greater at least 80% of the
time or that will reduce the average annual flow trom a spring by
greater than 20%,

(5) As part of an approval issued using the standards under s.
281.34, Stats.. the departiment may require the owner of the high
capacity well to implement a monitoring plan to document condi-
tions of the spring and related resources and based on results of the
mentenng program may revise the approval.

History: CRAKG—121: or Register Aogast 2007 Mo, 620 eff 9= 1-2007,

NR 820.32 Projects with high water loss. (1) For any
apphication for approval of a lugh capacity well under s, 281,34,
Stats., the applicant shall identity and the department shall venfy
whether the proposed use of the well will result inan annual water
loss of greater than 93%, The department may require submittal
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of a detailed water balance as part of the application in order to
determing the approximate water loss.

(2) Ifthe department detenmines that a proposed high capacity
well will result in an annual water loss of greater than 93%, the
department shall notity the applicant that the proposed well may
result in a water loss of greater than 93%. Within 63 business days
of receipt of a complete appheation, the deparoment shall identify
additional mformational requirements necessary to evaluate the
propoesed well and may determime that the apphicant shall develop
and submit an environmental impact report in accordance with s,
NR 15025,

(3) Followmg receipt of all requested mformation, the depart-
ment shall prepare an environmental assessment in accordance
with the procedures of s, NR 150,22, and shall develop and pub-
lish a news release in accordance with s, NR 15021

(4) 17 the department determines that constuction and opera-
tion of the proposed high capacity well will not resultin sigmfi-
cant environmental impact w0 surface and groundwater resources,
the department shall approve the well and include in any approval
issued using the standards under s. 281,34, Stats., conditions to
ensure that operation of the proposed well will not cause signifi-
cint adverse envirenmental impact to surfice water or groundwa-
ter resources, The conditions may mclude but are not Inmited to
conditions as to location, depth of casimg, depth of Tow er drillhole,
depth interval of well screen, pumping capacity, pumpage sched-
ule, months of operation, rate of Mow, ultimate use and conserva-
LOn measures,

(5) As part of an approval issued using the standards under s.
28134, Stats., the department may require the owner of the high
capacity well to develop and mplement a water conservation and
management plan that minimizes, to the extent technically and
economically feasible, the degree of water loss related to opera-
tion of the high capacity well system,

(6) As part of an approval 1ssued using the standards under s,
281,34, Stats,, the department may require the owner of the high
capacity well system to implement a monitoring plan to evaluate
environmental impacts caused by operation of the high capacity
well system and based on results of the monitoring program may
revise the approval.

History: CR06-121: cr, Register Augnst 007 No, 62401, ¢ff, 9 1-2007,

NR 820.33 Public utility wells. Sections NR 820,30 to
820,32 do not apply 1o proposed high capacity wells that are water
supplies for public water systems operated by a public utility, as
defined by s, 196.01, Stats., engaged i supplying water to or tor
the public, 1 the department determines that there is no other rea-
sonable alternative location for the well and includes in the
approval conditions that ensure that the envirenmental impact of
the well s balanced by the public benefit of the well related 1o pub-
lic health and safety. Conditions of the approval for the well may
include, but are not himited to, conditions as to location, depth,
pumping capacity, rate of flow, and ultimate use,

History: CR06—121: e Repgister August 2007 N 6230, ¢ff 9-1-2007.

Register, August, 2007, Mo, 620
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March 11, 2005, Letter From Secretary Hassett

( http://dnr.wi.gov/org/water/dwg/gac/GACcharge.pdf )
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State of Wisconsin \ DEPARTMENT OF NATURAL RESOURCES
101 S. Webster St.

Jim Doyle, Governor Box 7921

Scott Hassett, Secretary Madison, Wisconsin 53707-7921

WISCONSIN Telephone 608-266-2621
DEPT. OF NATURAL RESOURCES FAX 608-267-3579

TTY 608-267-6897

March 11, 2005

To Members of the Groundwater Advisory Committee:

As the agency that will stall the Groundwater Advisory Committee, T am providing an initial scoping
statement. The sponsors ol this historic legislation, along with the Governor have stated that this
legislation is a very important and necessary “first step™. That first step was taken when the Legislature
passcd this legislation and the Govemor signed it into law on Earth Day, 2004,

There are many important steps to take to fully protect groundwater quantity. This committee is a critical
piece. It is vour job to make sure we keep taking steps forward and in the correct direction. [t is your job
to assure that we can adapt our management, as new and better information becomes available. [ have
worked with the Governor's office as well as former Representative Johnsrud and Senator Kedzie to
develop some more of the details of the “charge” to this committee. The following is how we see the
committee operating once appropriations are approved.

We ask vou to address two different. vet broad scopes of responsibility. We have identified them below
as “charges™. In the lirst charge, vou will provide recommendations on how we should manage arcas of
the state that have existing groundwater quantity problems.  These are called Groundwater Management
Areas (OGMAS), There are specilic tasks Tor vou o accomplish as yvou address GMAs: however, the 1ssues
potentially included in those tasks are quite broad. For the second charge vou will provide a “report card”™
of sorts. Your report will tell us how we are doing in Groundwater Protection Arcas (GPAs), along with
finalizing several other issues.

First Churge
By December 31, 2006, report to the legislature’s environmental standing committees on:
A recommendations for legislation and for administrative rules to implement the legislation.
covering the following areas:
. eroundwater management areas (GMAs) as created by the act,
2. other areas of the state in which the withdrawal of groundwater over the long term
adversely allects the avatlability ol water lor use, adversely allects water quality: or has a
significant adverse environmental impact
B. recommendations for:
1. acoordinated strategy for addressing groundwater management issues by affected local
governmental units and regional planning commissions,
2. amitigation program for GMAs, including Best Management Practices, water
conservation measures and other holistic processes
whether other areas of the state should be designated as GMAs,
4. how and when to remove the GMA designation from an area.

Lk

www.dnr.state. wi.us Quality Natural Resources Management a
WWW.WISCONsin. gov Through Excellent Customer Service ériedon
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Second Charge
By December 31. 2007, report to the legislature’s environmental standing committees on
recommendations for how the scope of the law has worked in several areas including:
A for high capacity wells that are:
1. groundwater protection areas (GPASs)
2. that have a waler loss ol 95 percent or more, or,
3. have a significant environmental impact on a spring:
B. regarding the definition of spring, specifically, is the 1 CFS threshold the right threshold:
C. for management strategics that permit adaptation of the regulation of high capacity wells as
relevant information becomes available or groundwater conditions change:
D). the potential use of general pemmits for high capacity wells:
[\, factors the department should consider in rules used to determine whether a high capacity
well causes a significant environmental impact.

A report regarding the committee’s first charge must be issued no later than January 1. 2007, [f the
committee does not meet that deadline. the law directs the department to promulgate rules using its
authority to address the managementi ol groundwaier in groundwaler management areas

As [ mentioned betore. the tasks are specific. but the possible solutions will require multiple
considerations. As examples, vou will be expected to consider:

® waler conservation,

® oray waler reuse;

o dual systems.

o cumulative impacts of low capacity wells at high densities,

o adequacy of fees in GMAs and GPAs,

e and mitigation sunsets.

This is what we are charging yvou with but additional challenges arc certain to emerge. We urge vou to
address cach new issue and when your task has been completed, the next step will have been taken to
protect Wisconsin's vital groundwater.

As this legislation was developed. one of the many strengths of the process was that scientists advised the
subcommittee. Y our committee will also have a science advisory panel to which vou may refer technical
issues. Representatives from organizations such as the Wisconsin Geologic and Natural History Survey,
the United States Geological Survey. the University System and the Watershed Center in Stevens Point
will be asked to serve. We thank vou for vour willingness to serve and look forward to the work that is
ahead ol'all ol us

The legislation specilically states that the committee will terminate on December 31, 2007

Sincerely,

Scott Hassett

Secretary
ce Senator Neal Kedzie Representative Scott Gunderson
Pat Ienderson Todd Ambs
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